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OMBUDSMAN COMMISSION

FINAL REPORT UNDER SECTION 22
OF THE ORGANIC LAW ON THE
OMBUDSMAN COMMISSION

CHAPTER 1 JURISDICTION AND PURPOSE OF THE
INVESTIGATION

1.1 Introduction

This is an investigation into the awarding of a Timber Extension Permit in the Turama
Forest Area in the Gulf Province by the Forest Authority to Turama Forest industries
Pty Ltd as an extension to the existing project undertaken by the Company. Several
articles appeared in the Newspapers alleging that the award of the permit to the
company was in violation of the provisions of the Forestry Act. The main allegaticn
was that there was no National Forest Plan, and in the absence of it, the award of the
timber resource to the company was improper and wrong. It was also alleged that
the members of the Forest Authority Board were not granted an opportunity to
study the proposals made to the Board in depth before voting and that the proposal
was submitted in haste as an urgent matter at the Board Meeting heid on 30 May
1995 and passed without proper discussion.

1.2 Jurisdiction

The Ombudsman Commission conducted the investigation under section 219{1)al of
the Constitution and section 13 of the Organic taw on the Ombudsman Commission.
These Constitutional taws allow the Ombudsman Commission to investigate either on
its own initiative or on complaint by a person affected, any conduct on the part of
any Government body or any of its officers.
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gate the conduct of any arm, department, agency or

instrumentalitv of the National Government Including a Statutory Authority such zs

the National Forest Authority,

1.3 The Scope of the investigation

N accordance wWith Section 219011

of the Constitution the purpase  of the
investigation was:

to determine whether any condu
to determine whether there
administrative practices

ct under investigation was Wrong,; and
were any defects in the laws or

Method of Inquiry

National rorest Service Ms Jean

Kekedo 0OBE of its intention to
allegation.

investigate the

Section 17(1) states-- .

The Ombudsmar Commission obtained documents and oth
number of differen: SQUrces and u
Law on the Ombtudsman Zommiussio
information.

€r evidence from 3
sed its powers under Section 18 of the Organic

Lo require the production of documents and

Section 18 sias

=57

1} “Suzrec: 3 tra orovisiors of this section and Section 20. the

Cormizsipn may from tim= to time require any person who, {n its

opirian. s able o give any raformation relating to any matter that is

beirg iTvastigated by aa Commission o furnish to it thar
and to produce any documents, pa

the op.n. 25 ~f

informazio- Rers or things that, n

the Cor mission, relate to any matter being

investigzisd b jy and tha: may be in the Possession or cong

¥ rof of
that sers - -
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(2) Subsection {1} applies whether or not -
{a} the person is an officer, employee or member of any State

Service, provincial government body, local government body
or statutory body, and

P

(b} the documents, papers or things referred to in that
subsection are in the custody or under the control of any
State Service, provincial government body, [local
government body or statutory hody.

5! - o "{3) ~ .. The Commission may, by instrument in. writing, sumimon any person .
L ¥ who in its opinion is able to give any information relating to any
matter that is being investigated. by the Commission, to attend the
Commission at a time and place specified in the summons for

examination by it on oath or affirmation.

{4) The Commission may administer an oath or affirmation to a person
appearmg as a witness ‘before the Commission whether the witness
has been summoned or appears without bemg symmoned, and may -

examine the witness on oath or affirmation.

(5) A wftness attending before the Commission has the same privileges

et v and is subject 107 thie  same-penalties -in -relation .to.. the..giving of . . .
information, the answermg of quest:ons and the production of
‘documents, papers _and’ things~ as a wilness before. the Natiomal . -
Court.

(6) Except on the tnas‘ of any person for perjury in respect of hfs sworn
testimony, no statement made or answer given by that or any other
person in the course of any inquiry by or any proceedings before
the Commission is admissible in evidence against any person in any
court or at any inquiry or any other proceedings, and no evidence in
respect of proceedings before the Commission shall be given

against any persorn.

(7) Where any person is required by the Commission to attend before it
for the purposes of this section, the person is entitled 1o the same
fees, allowances and expenses as if he were a witness in the
National Court.”

However, the Commission initially had difficuities in obtaining certain files and Board
meeting minutes from the National Forest Authority. although the present
Chairman and Managing Director Mr Guao Zurenuoc expressed his willingness to give
full co-operation to the cormmission when he was interviewed on oath on 5 mMarch
1996, the assured cooperation was initially not forthcoming when the officers of the
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Commission visited his office to collect certain files. This appears to have been dye
to the fact that Ms Bibiana Kenatsi office manageress had informed him that certain
fites required by the Commission do not relate to the matter concerning the Turama
Investigation. The Project Lawvyer, Mr Maurice Coughian, who was consulted by the
Managing Director had also informed him, fobviously without studying the organic
Law on the Ombudsman Commission), that the Commission had no authority to cail
for those files and documents. The situation reversed when the Project lawyer after
studying the Organic Law Ombudsman Commission informed the Managing Director
that the Commission has wide powers to call for information and documents. The
files and documents were then released but because of this misunderstanding the
investigation virtually came to a stand still for nearly three weeks. In this context we
wish to guote the following from the Judgement delivered by Amet J in Jimmy T
TJEONG and GARAMUT ENTERPRISES v Ombudsman Commission Uuly 1993):

"It is quite clear and I accept the submissions of the Ombudsman
Commission in this respect that once a matter is being investigated by the
Ombudsman Commission within its jurisdiction, the Commission is entitled

"

to require “any person who in its opinion is able to give any information
relaling to any matter that is being investigated by the Commission 1o
furnish to it that information and to produce any documents, papers or
things that in the opinion of the Ombudsman Commission relate to any
matter being investigated by it and that may be in the possession of or
controf of that person”™ [Orgnic Law Section 18(1})]. The Commission can
also by instrument in writing. summon "any person who in the opinjon of
the Ombudsman Commission is able to give any information refating to any
matter that is being investigated by the Commission, to attend the
Commission at a time and place specified in the summons for examination
by it on ocath or affirmation” [Organic Law, Section 18(3}].

These enabling powers to require any person to attend for examination and
production of material to assist the commission either by invitation or by
instrument in writing, that is by summons, do not in my view have fo be
confined to officers of the governmental body. As Iong.as the investigation
is within jurisdiction the commissicn is enabled wide powers to require any
person a public employee within thz organisation or governmental body of

any service which is being investgated or any private individual in private
enterprise that in the opinion of the Commission is able to give any
information relating io any matzr that is being investigated by the
commission and also to furrish 0 the Commission any information or
documents or to attend upon ise Commissior for examination in respect of

any matters that it is investigaied.”
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CHAPTER 2 - FACTS

2.1 General

in this chapter the Commission states the facts, on which it has based its findings of
wrong conduct. The events leading to the granting of Timber Permit No. TP 2-12A to
Turama Forest Industries Pty Ltd have been dealt with in fair detail. Special attention
has been given to incorporation of land groups, the signing of Forest Management
Agreements relating to Turama, Kikori and Baimuru areas as weli as the Board
Meeting of 30.05.96 at which the issue of Timber Permit was taken up and passed as a

resolution.

2.2 Timber Permit N°. 2-12A

Timber Permit N°. 2-12 (Turama Timber Project - Guif Province) was issued to Long
Term Trading Pty Ltd in March 1988 for a period of 20 years . The company changed
its name from Long Term Trading Pty Ltd’ to Turama Forest industries Pty Ltd on 21

July 1989.

2.3 The Forest Act 1991 N° 30 of 1991.

In 1991 a National Forest Poticy document was formutated. Subsequently the Forest
Act of 1991 was introduced to give effect to these proposals. The main changes,
inter alia, were:-

1 the establishment of the PNG Natiqnai Forest Authority,
2) the need for the preparatidn of the National Forest Plan,
3 the need to negotiate Forest Management Agreements.
From the time the Act was implemented no new forest development project could

be undertaken in any area without first negotiating and signing of the Forest
Management Agreements relating to that area.



2.4 The Papua New Guinea Forest Authority and the National
Forest Board.

The Papua New Guinea Forest Authority officially came into existence on 1st January
1993. The National Forest Board met in February 1993 for the first time.

A moratorium on new projects was strictly enforced with NO new permits approved
during the year 1993.

2.5 Forestry (Amendment) Act - 1993

hmendments 'to Forést Abt 1991 were approved by the Parliament in April 1993.
These Amendments corrected some anamolies in the original Act and provided for
the modified National Forest Board structure.

2.6 National Forestry Development Guidelines

In 1993 the Honourable Tim Neville MP Minister for Forests proposed National
Forestry Development Guidelines. These guidelines were endorsed by NEC in
November 1993,

2.7 National Forest Development Programme

According to the WNationa Forest Board pPolicy document of 1991, it was the
responsibility of the National Forest Board to prepare the National Forest
Development programme for approval by the National Executive Council. However,
this was not done.

2.8 Timber Supply Agreement (TSA} Concept

In 1993 the Honourable Tim Neville MP Minister for Forests introduced the concept of
the Timber Supply Agreement {TSA) based on a decision of National Executive council.
This concept is not mentioned anywhere in the Forestry Act of 1991, According to
the TSA concept the entire country was demarcated into 24 separate TSAs. The
intention was to grant the Timber Supply Areas to large logging companies to ensure
that they get adequate timber to carry on timber development on a sustainable
basis.

In the case of Turama Project area the concept was advertised in early 1994 as TSA 5
and the Honourabie Tim Neville MP Minister for Forests requested the developers
who were interested in the project to submit Feasibility Sstudy proposals. The
Turama Forest industries Pty Ltd submitted a detailed proposal giving importance to
down stream processing and setting up of a Plywood factory. Proposals for
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deveiopment were also submitted by other companies. However, with the
change of Government in september 1994 the TSA concept was abandoned. Turama
Forest Industries ttd thus failed to get additional areas for logging under the TSA
concept.

20 Baimuru/Kikori Area or TSA 5 is not for any specific company.

on 14th November 1994 the then Managing Director, Ms Jean Kekedo, OBE informed
the Chairman of Kikori Timber Investment Company Pty Ltd that the Land Group
Incorporation in the Baimuru/Kikori area or TSA 5 is not for any specific timber
company, but it was a requirement of the Forest Act 1991 that before the Forest
Management Agreements (FMAs) were signed the resource owners must be
incorporated into their land groups. (Exhibit 1).

210 The then Managing Director National Forest service Ms Jean
Kekedo OBE.,outlined the covernment Policies and

procedures to Goeheae Landowner company

on 3rd January 1995 then Managing Director National Forest service, Ms. Jean Kekedo
OBE sent a letter to Goeheae Landowner Company wherein she discussed the
Government policies and the various procedures that have to be followed in terms.

" of the Forestry Act. as follows:

=present Goverment forest policies and legislations are geared towards
proper use and management of the nation’s forest resources on a
sustainable basis and the benefits accruing from forest developments are far
reaching to especially the resource owiers.

Among the various government policy reforms, those you need to note are:-

forest resources are used and managed on a sustainable basis;
on-shore processing and export of finish wood products;
phase out log export;

increase monetory benefit to resource OwWners; and

reviewing of all existing projects.

In keeping with the above stated policy reforms, there are set procedures
(by legisiation} for the acquisition and allocation of timber resources. To
acquire and alfocate the Upper Purari Timber Area therefore, the following
summarised procedures shall apply:-

Step 1. The Gulf Provincial Government to recognise the potential of the
Upper Purari timber area and have it listed in it's Provincial Forest Plan as
required under Section 54 of the Forestry (Amended) Act 1991;
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Step 2. The PNG Forest Authority (PNGFa) assisting the Gulf Provincial
Forest Management Committee (PFMC) and the Provincial Government to
identify the true fandowners and incorporate them into their respective Land
Groups or Clans as required under the Land Groups Incorporation Act. This
task will satisfy the legal requirements of Section 57 of the Forestry
{Amended) Act 1991;

Step 3. The PNGFA to execute a Forest Management Agreement {FMA) with
all the registered incorporated Langd Groups or Clans as required under
Section 58 of the Forestry {Amended) Act 75%1;

Step 4. The National Forest Board (NFB) shali advise the landowners, the
Provincial Government and the National Member of Parliament for the area
it's intentions to allocate the timber resource as required under Section 59

of the Forestry {Amended) Act 1991;

Step 5. The NFB shall then advertise the resource area to seek expressions
of interest from registered forest industry participants as required under
Section 64 of the Forestry (Amended) Act 1991.  However, where the
resource area is an extension of an ext'sﬁ'ng approved operation or project
the Board may consider proposals without advertisement for apen tender;

Step 6. After receiving and complete evaluation of development proposals

. by the PFMC (assisted by - the PNGFA), “it shall forward it's report and
récommendations to the Board as to the pmponeﬁts_ with whdm further
negotiation should proceed; " = ¢ oo '

Step 7. After the FFMC (assisted by the PNGFA) has successfully
fegotiated a project agreement in accordance with Sections 70 and 71 of th’
Forestry {Amended) Act 1991, it shall submit the final draft of the project
agreement to the Board for consideration;

Step 8. Where the Board is satsfied with the final draft of the project
agreemedt, it shall execute the project agreement on behalf of the Authority
and recommend to the Minister to grant a timber permit (Section 72 of the
Forestry {Amended) Act 1991);

Step 9. The Minister shall then invite the person with whom the Authority
had entered into a project agreement to make an application and after
satisfactory completion be issued a timber permit {Section 73 of the Forestry
{Amended) Act 1991 :

Stfep 10 Having granted a timber pPermit and approval to the project’s
environmental pian and the forest working plans, logging operations may
commencae,
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! hope the above now provide you an insight to the various steps we need to
consider and take in acquiring and allocating forest resources.

In so far as the Upper Purari timber area is concemn, my staff have
completed the job of incorporating the various Land Groups within the area
in August, 1994, As soon as the Lands Department have completed
registration, we will return to the area to execute the Forest Management
Agreement with the said registered Land Groups.

Furthermore, in regard to the aliocation of the Upper Purari Timber Area, it
has been a long term intension of the Authority to see that a major forest
industry development is established within the Kikori - Baimuru region of
the Gulf Province. In order for this to happen in the shortest possible time,
we should consider allocating the resource to an existing forest industry

participant.

Iif you share this view or have any others, I will be delighted to hear them
from you. )

Yours sincerely

)L KEKEDO OBE
MANAGING DIRECTOR.”

. e¢: - Divisional. Mapager - Resource Development ... ..
cc: Divisional Manager - Landowner Liaison
e Regional Manager - Southern 'Exhibit

2.11 The Forest Agreement to be drafted in consultation with TFI
and landowners '

Then Managing Director, Ms J.K Kekedo, OBE in her letter dated 18 February 1995 to
Turama Forest Industries Pty Ltd mentioned, inter alia, the following:

*...given our firm view that this project meetls the essential fenets of the
National Forestry Development Guidelines, the NFS is pursuing project
actualization with vigor.

To this end we anticipate the following developments:

Field work for Incorporated Land Groups (ILG) has been obtained.
This is now writfen-up and awaiting gazettal by the Department of
Lands and Physical Planning. Given the present Government's
desire for new projects, NFS will anticipate full Gazeftal of ILGs and
press on with next step of seeking a Forest Management Agreement;
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NFS will travel to Gulf on or before 27 February and in association
with the Provincial Government will seek a Forest Management
Agreement (FMA) with landowners. it is anticipated that this will be
obtained within 10 days field work and no later than 20 March 1995;

A pricrity action now is to draft forest regulations and we are
presently debating the rightful place and format of much of the
regulatory environment, essentially to determine the shape and
compaosition of the Project Agreement and Timber Permit. At this
point in time we are disposed to put as much as possible in
Requlations.

Pending agreement on the above, a Project Agreement will be
drafted in consultation with TFf and Landowners and this will form
the basis for negotiating TFI's procurement of the said FMAs. It s
erivisaged that a draft Project Agreement will be available from 20
March and negotiations commencing shortly thereafer.

TFl might usefully seek a meeting with the Department of
Environment and Conservation with view to ascerfaining their
requirements for environmental plans  or similar under the
Environmental Planning Act. Once this requirement js clear, TFI may
wish to commence preparation;

Awarding of the Timber Permit will follow contingent on a Project
Agreement. This may be a very simple document It may be
fnecessary to resolve an ambiguity in the adjoining East Kikori TP
should the holders exercise proprietary interest in future
development in blocks 1 & 2 East Kikori. NFS have applied for a
fegal ruling through the Courts and will in any event strongly
contest this ‘Right' on the basis that the State can not allocate
customary land which has not been acquired.

! trust that this progress is satisfactory and our position agreeable,
Yours sincerely,

J.L. KEKEDO, OBE
MANAGING DIRECTOR™ (Exhibit 28
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2.42 The then Managing Director Ms. Jean Kekedo OBE, suggested
to Turama_ Forest industries Pty Ltd that it will not be
necessary for them to respond to the advertisement.

Turama Forest Industries Pty Ltd in their letter dated 2 March 1995 to the Managing
Director PNG Forest Authority mentioned that they were of the opinion that TP212
and formerly TSAS must necessarily be linked to ensure operating costs are
minimized.

on 17 March 1995 Ms. Jean Kekedo sent a repty to Turama Forest Industries Pty Ltd as
follows:-

“Thank you for your letler of 2 March, 1995 in which you respond to our
earlier comments regarding the proposed plymil factory. Your points are
clear and for the most part in harmony with our postion, with discussion yet
required on benefits, charges and incentives. These are points for detailed
discussion and negotiation at the time of forming a project agreemernt. We
accept responsibility for feading this process and will shortly open dialogue
with concerned agencies to that effect.

The key point though is that we now have three FMAs in waiting (so as to
speak) - the FMAs being conditional on gazettal of the respective land
groups. You may recall that to save time, NFS agreed to anticipate fand
groups and pursue FMA in anticipation of fand groups. We have allocated
additional resources to this and have offered to second a staff member to
the Department of Lands and Physical Planning to complete the requisite
gazette notices.”

| should also point out that notwithstanding any commitments made by the
former Minister for Forests through the TSA process, this offfce is now
obligated fo go through the formal allocation process by virtue of being
deluged by alternative claims on this resource. Accordingly our strategy wifl
be as below:

1. PNGFA to draft Project Guidelines - essentially for one project
covering the three FMAs with a demonstrated commitment lo
processing and sustainable development. Proponents will be
required to present a detailed feasibility study;

2. Gulf Provincial Government to form PEMC - inaugural meeting is set
for 22 March. PNGFA will assist in selecting the two permanent
landowner representatives and advocate PFMC adoption of Project
Guidelines;
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PNGFA to advertise the proposal  according to the agréed
Guidelines. We hope to lodge this advertisement by Friday 24
March, 1995 and to allow one month for response. Only registered
forest industry participants need apply;

4. {in meantime} PNGFA to commence discussion with concerned
Government agencies on concession and incentive environment for
a bona fide downstream pProcessing factory in Guif Province;

5. After consulting with incorporated land groups, PFMC to evaluate

Proposals and select developer (prior commitments to be taken intc
consideration);

6. PNGFA to Negofiate a Project Agreement with selected developer:

7. Board fo execute Project Agreement and recommend to Minister to
grant timber permit (subject to Environmental Pjan).

! trust you will appreciate the reasons behind the above observance and that
it will not he necessary for TFl to respond to the advertisement,

Yours faithfully.

MS. J.L. KEKEDO, OBE
MANAGING DIRECTOR" {Exhibit 2C)

2.13 Awareness campaign in Gulf Province and incorporation of

landowner groups

Awareness campaign was conducted by the Nationat Forest Service tandowner
Liaison Section in August 1994 which was foliowed by preliminary steps being taken
for land groups incorporation. The relevant forms completed by the iand aroups
were handed over to the Department of Lands and Planning for gazettal. The

gazettal was done and the certificates of recognition were expected to be issued if
there were no objections.

2.14 Signing of Forest Management Agreements

The Forest Management Agreements were done in February/March 1995 under the
supervision of the Divisional Manager Policy and Planning. At that time the
Certificates of Recognition were not issued by the Registrar of Titles to the various
Landowner Groups. The Land Groups were interested to know whether the
fesources were ear marked for anybody when the Forest Management Agreements

were signed. They were told that the process of selection would be by
advertisement in the gazette.

¥
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2.15 National Forest Development Plan is a requirement under
the new Forestry Act

on 23rd March 1994 the then Managing Director Ms. fean Kekedo informed Mr
Geoffrey Kiwale of Kiwule Business Group inc. who wanted to start a sawmill project
as follows:-

"Please be advised that the Minister for Forests has instructed that no work
on new projects by way of a sawmilling project will take pface until the
foliowing has been completed:-

{a) PNG Forest Authority is properly set up,

(B Provincial Forest Management Committees are established,
in each province,

fc) Registration of Forest Industry participants which includes
your Business Group have been completed,

{d) A National Forest Development Plan is in place.

These are requirements of the New Forestry Act.” {Exhibit 3}

2.16 Eorest Management Adreement report submitted in April
1995.

According to the report on Forest Management Agreement submitted in April, 1995
by Dambis Kaip, Forest Management Supervisor, the landowners of Baina and Sawiti
were told that the Forest Management Agreement exercise which PNG Forest
Authority was co-ordinating was not for one particular company. It was a legisiative
requirement that before any forestry developments take ptace, Forest Management
Agreements must be executed. The selection of the preferred developer would be
made in accordance with the Government's established procedures.

The Forest Management Agreements in respect of Turama area were carried out
during the period 27th of February 1995 to 15th of March 1985.

2.17A Land Owners withdraw signatures from the Forest
Management Agreement relating to Kikori Forest Area.

on 3rd April 1995 Landonwers represented by Hekiko Forest Pty Ltd who earlier
sighed the Forest Management Agreement informed Ms Jean Kekedo OBE Managing
Director that they withdraw their signatures from the documents purported to be
Forest Management Agreement Block 1 resource area effective as from the date of
the letter,
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By signing the document, we have given consent for Turama Forest
Industries Pty Limited (TFl) to be the Developer of our forest
resources in Kaiam, Siawiti and Baina areas.

{We must make it clear that, that was not our intention of signing the
document. In fact, this was not what we were told by the officers at
the time of signing in the villages. We never intended to sign for
TFl. It was for this reason that, a tribal fight almost broke out

between certain clans of Kaiam No. 1 village against the clans from
Baina and Siawiti villages.) ' o

e

The proposed Block | area covering our resources is the same as
the TSA No. 5 concept. We understand that, for this reason, the TFf
survey on TSA No. 5 that was carried out during the period of March
1994 to September 1994 was éccepted by Forests Authority for the
purposes of the proposed Block 1 FMA.

(The TFI survey was for TSA No. 5 which was abolished. The use of
TSA No. 5 Survey Report for Block 1 FMA is very confusing to us.
We did not understand at afl on what basis were we signing the
document. It was unclear to ys at that time.)

u
Kl
+
-

3 A

-The Forest officers visiting villages advised us that;- .~ |

{a} The FMA was for Biock 1 forest area which covers part of
the Hekiko forest area.

(b) The FMA was to de signed between the Forest Authority and
the Landowners concerned.

{c} The FMA was not for any particular company nor for TF/,

The Landowners believed in good faith, it was not for TFI so they
signed the FMA. We now believe that, this is not the case after
signing the FMA. The Forest Autharity have now coflected our
signatures and are pursuing for TFl to be the developer,

The Forest Authority by the actions of the officers concerned had
misrepresented their intentions, had misguided us to believe them
that they were doing Government business and had obtained our
signatures by such ill conceived motives to promote TFL. The
motives and actions of the officers concerned are guestionable.

lﬂ,
. ]
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4, if the Forest Authority is recommending TF! to be the Developer of
the area, this is clearly against our wishes and desire for a separate
Developer to develop our forest resources. (Exhibit 8A)

2.178B Landowhers were not given an opportunity to discuss
and negotiate Forest Management Act with their

Lawyers.

on 7 April 1995 the Honourable Andrew Posai MP, Minister for Forests informed the
former Managing Director Ms. jean Kekedo OBE that the 1and owners were not even
given the opportunity to discuss and negotiate the Forest Managmeent Agreements
with their Lawyers. He alleged that this was unacceptable business conduct. As a
result they signed a document which they did not understand. Landowners
deserved better treatment from the Forest Authority officers and specially when
such officers were feliow country men. Further, the following were mentioned:-

“The tapdowners wish for and desire a development of their Hekiko forest
resources. They alsC desire a seperate developer for their timber resources.
Their reasons for a separate development were as follows:-

1. To allow for competitiveness in provisions of benefits and
participation for the iocal people.

2, To ensure immediate development impact under a separate package

of investment.”

3. To support the Government on its desire to bring PNG more foreign

investments to boost our economy.

4. To avoid the TFl experiences of lack of infrastructural support fo
Kikori District, fack of support to the water way people continuous
division and conflicts among the people due to political differences
created by TFI in Kikori.

[ consider that their wish and desire genuine and worthy of notice
and favourable consideration. As you know our Government
abolished the TSA concept for the main reason that the concept was
foreign and did not recognize our people’s customs, beliefs and
tenurial rights over customary tand on which the forest resources
stand. In view of this Government policy I direct you to ensure your
forest officers take all necessary actions to:-
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1. Exclude Landowners from Kaiam No. 1, Siawiti, Baina,
Kakedemaiyu, Fogomaiyu and other villages situated
between these villages along the western side of the Kikori
river from the FMA recently executed covering Block |
including a part of Hekiko Forest area., Their letter formaily
withdrew their signatures to the FMA; and

2. Process the Hekiko Forest area as a separate timber project
with a separate FMA over it to be signed by traditional
Landowners from Kaima No.1, Siawiti, Baina, Kakedemaiyu,
Fogomaiyu and other villages sityated between these
villages along the western side of Kikori River.” {Exhibit 88)

2.18 Reply from Ms Jean Kekedo OBE to _the Honourable Andrew
— Posai MP, Minister for Forests.

On 15th April 1995 Ms. Jean Kekedo OBE, Managing Director sent a reply to the
Honourable Andrew Posai MP, Minister for Forests, as follows:-

"In the first instant be advised that | have asked my staff to do a full
analysis of the background dealings concerning this project, and
will not be in a position to firmly advise on allocation of the three
FMAs until this is to hand. You will appreciate that whilst the TSA
concept has, been abandoned, certain and in this instance,
significant, commilments were made by the previous government
with respect to aflocation of resource in the vicinity now described
by the three FMAs. On the basis of this development both East
Kikori and TFf have an historical claim on these forests. Hekiko is
to my knowledge a new player and is without any earlier government
implication as regards commitments to future resource. The point
of reminding you of these is to firmly establish the reality of a
substantial cost claim against the State should we get it wrong. In
the case of TFl, who were invited to undertake a very expensive
feasibility study we may expect this claim to be measured in the 10's
of millions, hence our caution.

! must reiterate that our staff have in no respect made any decisions
on allocation and the signing of FMAs was firmly undertaken on the
basis of assignation of rights to the State and not to any given
developer. | must defend this position as regards your accusation
that our staff have behaved improperly. To the contrary it would
have been wrong and iflegal for our staff to have then engaged in
discussions/negotiations on a developer. This responsibility is
firmly assigned to the PFMC which regrettably has chosen to delay
formation despite our protestations, | must also object to your

comment that the PNGFA is unreasonably delaying development in
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On 3rd May 1995 the Managing Dlrector Ms Jean Kekedo OBE lnformed Hekiko Forest
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this area. We have taken all reasonable steps, including some short
cuts, and would be even further on if it were not for the prospecting
interests of the new would be developers.

i trust this clarifies our position.
Yours sincerely

MS. JEAN KEKEDO OBE
MANAGING DIRECTOR" (Exhibit 8C}

statement made by Ms Jean Kekedo that the Forest
Man _mament Aleement (FMA) |s not for a garticula "

company.

Landowners as follows:-

The purpose of signing the Forest Management Agreement (FMA) in
the area is not for any particular company (including your infended

. - developer) butraﬂmtoadvumandtosdectmebestdeveloper

that can offer the best for the landowners ratherﬂlanjustanyone'

o .~ that.appears first at the “front door”. ms;smmwsmm.i;._

as required under the Forestry Act

The Authority is not recommending Turama Forest Industries (TFi}
as the sole developer of the resource. But rather to advertise the
resource as mentioned above and select the best company. TH may
be one of the contenders for the development of that resource.
Therefore, | do not see any basis for withdrawing the signatures,
youarenotoonsenﬁngtofomstdeve!opmentoverwurland.
Landgroup Incorporation (ILG) and Forest Management Agreement
{FIM)areonlytwo(Z)ofﬁlemanyprmwisitesforforwtindusﬁ'y
development. { advise you to re-look at the position you had taken
andtoseeifitisinyourintemsttowiﬂldrawyoursignatum'
(Exhibit 5)
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2.198B Mr Dike Kari's Paper dated 23rd May 1995.

On 23rd May 1995, Mr Dike Kari Divisional Manager Policy and Planning submitted 2
paper which the Managing Director wanted him to utilise in his negotiation. The
relevant sections in that paper read as follows--

"TURAMA-KIKORI-BAIMURU
FOREST MANAGMEMENT AREA

1. INTRODUCTION

It has been decided by the Papuya New Guinea Forest Authority
(PNGFA), in consuitation with Gulf Provincial Government through
the Provinciali Forest Management Committee fPFMC), and the
fandowners of the Turama, Kikori and Baimuru Forest Management
Areas, that a forestry project covering the ahove Forest Management
Area’s (FMA's) will be established in the Gulf Province,

The Project will involve the harvesting and utilisation of the forest
resources of the Turama/Kikori/Baimury Forest Area (Hereon stated
as the Forest Area). This paper provides specific information and
guidelines to assist the potential investor who are intrested in
participating in this project.

GUIDELINES

Proposals for developing the Forest Area should be consistent with
both the National Forest Policy (1991) and the National Forestry

Development Guidleines {1993}

SPECIFIC GUIDELINES

{a) Area Nett
- Turama - 41,600 HA
- Kikori - 44,600 HA
Baimuru/Purari - 180,000 HA
Total - 266,200 HA

{b} Forest Resource Volume

- Turama - 852,00m"
- Kikori - 847,400m"
- Baimuru - 3,150,000m”

Total - 4,849,400m’
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{e) Timeframe

We envisage this project to commence as soon as an
agreement is reached and all approvals for the Forest
Working Plan, Environment Plan and the manning and
jocalization plans are received.

DIKE KARI
Divisional Manager - Policy & Planning
23rd May 1995.7 _ [mn_sl

2 20 Gulf Provincial Forest Management Committee inaugural
meeting

The members of the Gulf Provincial Management Committee were gazetted on 4th
February 1994 (Exhibit 6). The Gulf Provincial Forest Management committee held its
inaugural meeting on’ 26th May 1996 -which -was attended by the former General
Manager Mr Keith Doiman. According to Section 22(1xd) of the Forestry
i(aAmendmenty Act 1993 two persons aré to represent Land-owing groups in the
province to be nominated by the Provincial Forest Management Committee. This

“was not dofie at the inaugural meeting. - -7~

The views expressed ;PY'_Keit."- Do“lman.a_nd Ben Everts of th_e Nation;:_xl __Forest_'Se-'r\;ice at -'
the inaugural session were recorded in the Committee Meeting minutes as follows:-

“Mr Keith Dolman

it is important that we control all forestry activities not only in Gulf but
throughout Papua New Guinea. By doing so, we have the forestry Act,
Forestry Policy, the Forestry guideline are in place. ANl forestry project in
the country will have to follow all legal requirement under existing laws of
this country.

Gulf was the first province being tried out at present under the new forestry
concept. Introduce to the Committee members the extension of Turama

Project (TP 2-12). Apmposalhasbeenputﬂlmghforanextension of the
project fo Baimuru,

'mepmposalhasbeenputﬂrmugh by‘Sc!ansanddliefindmﬁng their
elected leaders in the Gulf Provincial Govemment.

ExisﬁngproiectssuchasGopemlnvﬁtmentandﬂrewnemconcession
under TH is not being affected by the proposal.
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if we could at the Provincial Forest Management Committee level and
enclose the project guideline to the National Forest Borad level.

There is no better deaf than the one that has been put forward by TFI and
the committee should be mindful of that.”

Mr Ben Everts

The proposed project have gone through alf legal requirement except the
formal endorsement.from the PF.M.C"~ . . o .

2.21A Guif Provincial Forestry Committee meeting held on 26
» May 1995, ' ' .
The following members were present.
1.© 'Mr Albert K Milala - Acting’ Secretary, Department of Guif
(Chairman of Committee)
2. Mr Andrew Tagamasau Regional Manager, PNGFA (Southern Regiom
3. Mr Farema Harivita . Alternate Member representing. Local Level. . .
A coMriariHenii U7 Membeér representing N.GO - - - T
5. Mr Thadeus Soeka Alternate Member representing N.G.0
6 Mr Michael wanatiu Forest Manager. Gulf Province and minute -
secretary to the committee.
“he Chairman introduced the submission of Turama Extension to the Committee f-
~#Members. After discussion it was resolved as follows:-
1. To recommend to the National Forest Board that it adopts the :
Guidelines.
2. TO advise the National Forest Board that the Project Proposals meets !
the Guidelines.
§
3. To advise the National Forest Board that the Proposal submitted by TFI ol

has the full support of the GPFMC.

4. To recommend to the National Forest 8oard that it further process the
proposal towards formal signing by the Board and the Board's
recommendation to the Minister to issue a Timber Permit in the terms
and conditions of the project agreement annexed.
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However, Mr Lari Heni member representing NGO, mentioned during the discussion
that they were not given enough time to see the submission and if it was endorsed
without proper consuitation they would have problems. There was an existing
problem with the project which they should address first before they endorsed the
submission for new areas. He was aware of the water way problem which might
blow out anytime with permit review which had been talked about for the iast two

to three years (Exhibit 7).

The Chairman and acting Provinciat Secretary Mr Albert K. Malala mentioned that the
committee would not consider any more new projects for development unless they
had a Provincial Forest Plan in place.

2.21B Mr Andrew Tagamasau a member of the Gulf Provingcial
Forest Management Commi;,gee signs the FMA
- certificate as ‘Secretary’ to the committee.

Mr Andrew Tagamasau signed the certificate required under section 58(5) without
any authority from the Gulf Provincial Forest Management Committee. This was

" "prought to his office in" Port’ Moresbv by Mr -joseph -Badi -on -the instruction of -the .

former General Manager Mr Keith-Doiman. Although- the certificate was dated 26 Mav .
1996 it ‘was signed very much later. Exhibit 9). "

2.22 National Forest Authority Board Meeting held on Tuesday 30
May 1995. '

The following persons were present at the Board meeting.
Chairperson: Ms. Jean Kekedo OBE {National Forest service)

Members: Mr. Anthony Honey (Forest Industries Association of PNG)
Mr. Sinai Brown OBE, MPA (National Premiers Council)
Mr. Brian Brunton (National Alliance of Non-Governmentai
organisation)
Mr. Soiat Williams (Nominee of the Secretary, Department oOf
Personal Management).
Mr. Guy Kula (Nominee of the Secretary Department of
Environment & Conservation)

Secretariat: Mr. Alan Ross OBE (Secretary)
Mr. Chris Mariow {Corporate Secretary)



Observers: Mr. Keith Dolman {Nationa! Forest Service)

Mr. Geoff Stocker (National Forest Service}

Mr. Dike Kari (National Forest Service)

Mr. Maurice Coughlan (National Forest Service)
Mr. Hakiso So‘'omba (National Forest Service)

"FOR THE BOARD
POLICY PAPER NO. 2

SUBJECT: Turama Forest industries - Project Agreemant

A.

1

{2}

RECOMMENDATION:

That the Board dispense with advertising the Project under Section
64 of the Forestry Act and,

That the Board consider the Project Agreement and when satisfied;
i} Execute the Project Agreement

tiiy Recommend grant of a Timber Permit by the Minister in
favour of Turama Forest industries,
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FACTS AND CONSIDERATION:

BACKGROUND:

The Board have previously considered this matter in relation to a
letter of intent to Turama for the Kikori area (1994) and
authorisation for Forest Management Agreements to be entered
into 1995. This has now been done.

in reference in the letter of intent Turama Forest Industries has
carried out a survey of the area and a map based on the agreement
(EMA’S) has been prepared. In accordance with the provision of the
Act due consideration was given to alternative development
options and TFl were encouraged to proceed on the basis that their
activity was the most suitable use of the area for the benefit of
customary landowners.

A project agreement has been negotiated with the applicant in
accordance with the Act and having regard to matter of
sustainable vield and appropriate downstream processing
undertaken by Turama Forest Industries.

in accordance with the Act the Provincial Forest Management
committee has deliberated on the matter and (with assistance
from ofﬂcers of the National Forest Service):-

(a) Adopted project guldelmes for tlus pro;ect.

Li)] Evaluated the Project Agreement

i Recommended’’ consideration by the ‘Board and
recommendation for issuance of a permit by the Minister.

The matter is now before the Board for:-

{1

{2}

pispensation from advertisement as extension of an existing
approved project. This Is recommended for approval as
appropriate under the Act, Turama Forest Industries having a
permit for an existing area.

consideration of the Project Agreement and recommendation to
the Minister for execution as recommended in the Culf Provincial
Forest Management Committee’s decision of the 26 of May 1995.

All matters having been fully covered, further attention by the Board is
sought to flnalise imptementation of this proposed operation.

Section 64 of the Forestry Act 1991 states as follows:-

“(1) Subject to Subsection (3}, after completion of -

{a) a development options study under Section 62; and
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(:); project guidelines under Sectien 63, the Board shall
advertise the forest development project and seek
expressions of interest from registered forest
industry participants.

(2) Advertisement under Subsection (1) -
fa) shalt be made in Papua New Guinea; and
(b} may be made outside Papua New Guinea; and
{c) shall be done in the manner considered by the
 Board likely to be most effective; and L
; (d) shalf S;;,écifjf 'a date on or before which project

proposals for fimber permits may be lodged.

(3) Where a forest development project -
fa) - i5 an extéhsion of an existing approved operation;
and

is consistent with the National Forest Development Program,
the Board may consider proposals without advertisement for
open tender under Subsection (1).

| COMMENT

- - -

This section requites no 'spec-:iﬁc-commeﬁt'apa_rt from the fact that as no National Forest
Development Program exists the application cannot be said to be incansistent with this
criterion.  As Turara Forest Industries have an existing permit, their operation s clearly

extension of an "exrETing” approved operation.

Section 72 statex.-
(1) The Board shall -

negoliaie a profect agreement in accordance with Section 70; and

= where satisfied that the draft project agreement makes adequate
provision for all aspects of the project -

i) execute the project agreement on behalf the Authoarity;
ang
fii) recommend to the Minister to gramt a timber permit to

the person with whom the project agreement has been

entered info; and

where not satisfied that the draft project agreememt makes
adequate provision for alf aspects for the project - refurn the draft
project  agreement to the Provincial Forest Management
Committee with details of the matters therein requiring further

negaoiravon.
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{2) Where a draft project agreement has been returned to a Provincial Forest
Management Committee wunder Subsection (1), the Provincial Forest
Management Commiftee shall carry out such further negotiations as are
necessary and submit a further final draft project agreement for
consideration by thre Board in accordance with Subsection (1).

At the sixth meeting of the Board on the 12 January 1994 the Board approved the folfowing
resolutions.-

(7 Authorise the Minister to enfer inte a “letter of commitment and intent” with Turama
Forest Industries that the Minister wilf grant TSA 5 to Turama Forest Indusiries so
that Turama may now commence the final aspects of its feasibility study.

R -/ I Make the approval in 1 above subject to the Board making a recommendation on the
' TSA S documeﬁt_befm's it is issued to Turama Forest industries.

Whilst the TSA concept and advertising (with the exception of Josephstaal and Kikorl) have
been abalished it is consistent with the course of conduct of the Beard including the
authorising of the above letter of commitment fo Turama and their response by way of
expenditure on feasibility studies and other costs that the matfer, rather than being recpened by
way of public tender, be considered extension of an existing apgvoved operation and
advertising be dispensed. with in accordance with Section 64,

Accordingly, we seek consideration of the attached project agreement by the Board and
recommendation to the Minister.

C. STAFFING IMPLICATIONS:
D. ! LEGAL IMPLICATIONS: .

This is the first Permit to be forwarded for consideration since implementation of the
Act three years ago. If will be a {andmark as the first permit under the 1991
Legisiatian and Forestry guideline.

E. FINANCIAL IMPLICATIONS:

The project in its forestry aspect delivers 180,000 cm per year at a time when Logging
levels are af an all time low for weather and other reasons. This fs compatible with
requirements from government for productivity. The accompanying processing
aspect will be fully in accord with sustainability, investment and downstream
processing required by the guidelines.

F ATTACHMENTS:

{1} The Minutes and Resolutions of the Guif Provincial Forest Management
Commitiee dated 26 May 1583,

{2) Project Agreemerit.
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SOURCE: PROJECT LAWYER
Paper approved by: Mr. Keith Doiman 29.05.95
General Manager Date

Faper endorsed for presentation to the Board:

Ms. Jean Kekedo OBE 29.05.95"
Managing Director Date

2.24 Board Resolution on Turama Extension - Board Meeting held
on 30 may 1995 _ . o

The Chai_rpersoh circulated to 'the Board 'Pol'icv Papér No. P.2 and advised the Board
that it was an urgent matter that needed to be dealt with by the Board.
Mr. Honey declared that he had an interest in the matter and thereupon left the
Board meeting. '

After being invited so to do, Mr 'Coughlan and Mr Dolman both spoke on the Board
paper.

Resolved:
(Mr. Brunton abstaining)

“{a) That the Board éxercise its powers under Sections 64 and 72 of the
Forestry Act 1991 and dispense with advertising the project and
after having considered the matter and it having been satisfied
with the project resolved to execute the said Project Agreement
and to recommend a grant of a Timber Permit by the Minister for
Forests in favour of Turama Forest mndustries; and

(b} That the Board notes that Mr Brunton needed time to read the
papers and that he would give his views on the project within 48
hours to the Board Secretary who will then advise all Board
members of Mr. Brunton’s views_"

2.25 Facsimile message to National Forest Authority by Mr. B. D.
Brunton on 31.05.95

Mr. B.D. Brunton sent a facsimile message to the National Forest Authority for the
attention of Ms. Jean Kekedo on 31.05.95 explaining the reasons for the stand he
took at the Board Meeting held on 30.05.95. His message reads as follows--
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"To : National Forest Authority
Attention : Ms. Jean Kekedo OBE
Subject: Turama Forest Industries - Project Agreement

Dear Chairperson,

At yesterday's Board meeting | undertook to get you a response on
this matter, after I declined to vote. The reason why I declined the
vote was because | and other board members were not given
sufficient time to study the papers put before us. | note that no
member of the board had time fo read the pro;ect agreement that
was put. before us,

My vote in this matter should be recorded as “No.*
The reasons for my negative vote are that if is my view that the
Authority is obliged to advertise this concession, and that the

explanation given to the board, to the contrary, was inaccurate.

1 aiso believe that it is.a requirement of the Act for a National Forest
Plan to be in place, and for a provincial forest plan to be in place.

For these reasons alone, it is my view that it would be improper for

. You to recommend to the Minister that he signs a timber penmt over
~ this concession, and | would apprec:ate it if you conveyed my view,

" Minister.

namely: that rf he segns he wm' be comm:mng an n‘.'aga.' act, to the

{ have other worries about the pi‘bject agreement.

In law, it is really a 35 year export logging concession, with an
agreement to agree on the construction of a pfywood mill. | do not
believe the Authority should be entering into such a loose
arrangement. The obligation on the company needs to be much
firmer in faw. This is because market conditions could change to
such an extent that the company would not wish to process. We
would then be left with a 35 year logging concession, | am mindful
that the World Bank is insisting that the same tax regime apply (o
round log exports and to downstream processing.

! do not believe that we should rush this project without advertising.
The basis of private enterprise and plural democracy, as we know it
in Papua New Guinea, is fair competition. We should not encourage
a monopoly-like situations. Let the different companies bid openly,
and let the board and the provincial forest management committee
assess the bids, and make a recommendation to the minister.
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8. The fact that the members of the board who voted in favour of the
project, did not read the Project Agreement, is a major flaw in the
conduct of the board.

B.D. BRUNTON

31st of May 1995~ (Exhibit 10A)

2.26 Honourable Titus Philemon Minister for Forests signed
Tlmber Perm|t No. 2. 12A on 1.6.95.

Honourable Titus Pmlemon acting Minister for Forests S|gned the Agreement
between the Papua New Guinea Timber Authority and Turama Forest Industries Pty
lelted on 1 June 1995 whereby Permit N° 2-12A was granted to Turama Forest
industrles Pty Ltd (Exhibit 10B).

2.27 A meeting between a landownher group from FMA Block 1Nl of

Ba|muru-Purar| Area_meeting - and Mr. Dike Kari Divisional
Manager Policy and Planning on 2.6.95.

A landowner group from FMA Block I belonging to. tandowners. company . called..... ..

' Balmuru Dlstrlct Resources Pty Ltd -met Mr Dike I(arl Divisional Manager Policy &
Plannlng on 2 June 1995 to present their compiaint over signing of TP over Blocks |, Il
and Ml to Turama Forest Industries Pty Ltd. Mr. Dike Kari there upon submitted a
memo to the Managing Director on this matter on 5.6.95 The main issues mentioned
In the memo were as follows:-

1. They suspect political involvements in this project resulting

in by passing of procedures.

2, The project was not advertised for other contenders to

submit development proposals.
3. The Forestry guidelines were not followed,

4. The landowners from Baimuru District were not consufted.

This was their request at the signing of FMA.

5. Premier for Gulf is supporter of TFi therefore decision of
PFMC is biased,
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6. TFl is Rimbunan Hijau related. Therefore landowners of
Baimuru do not wish to see any Rimbunan Hijau related

company in their area.

7. Project should be stopped because the forestry guidelines
were not followed. (Exhibit 11},

Ms. Jean Kekedo's comments on these matters were as follows:-

1. No comments.

2, N Ap{ a_l'qus fof exténsion.

kA Guidelines were folfowed.

4. Not aware of thfs.

5. Premier not Member of PFMC, he was not there when the

- decision was méide.
6. TF! is not Rimbunan Hijau.

7 'They were followed. T (EXHBILTE)C v et e e b

'2.28 Article 'In_the Saturday Independent of 10 June 95 urging

Ombudsman tO_ Probe Turama Deal.

On 10 June 1995 the Saturday independent carried a news item on the front page
titled "Ombudsman to probe Turama deal.” The article mentioned that the National
Alliance of Non-Governmental Organisation (NANGQ) has claimed that the acting
Minister Titus Philemon signed and granted a timber permit to Turama Industries to
develop a logging project over 2,666,000 hectare in the Gulf Province contrary to the
requirement of the Forestry Act.

The NANGO also called upon the Ombudsman Commission to investigate into all
aspects of the allocation of the Turama Project, alleging that political pressure was
brought to bear on the National Forest Authority and the Board. They also want the
timber permit to be withdrawn and the project advertised and an assurance from
the Government that it would honour its commitment to conservation in the area.
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2.29 Letter to Honourable Titus Philemon MP, Acting Minister for
Forests, from Ms Jean Kekedo OBE Managing Director.

On 13.6.95 Ms Jean Kekedo sent 3 letter to the then acting Minister for Forests with
copy to the Ombudsman Commission. The letter reads as follows:-

"Date: Tuesday, 13 June 1995

To: Hon Titus Philemon, MP

Acting Minister for Forests
P.0. Box 5055
HOHOLA

From: Jean Kekedo, OBE

Managing Director

Subject: Turama

Please find the following background to the recent criticism through
the press against awarding of a timber permit te Turama Forest.. .

Indusrrfes. ! seek your advice on this, noting particularly the

headline call in the ‘Saturday independent’ on 10/6/95, and the Post -

Courier on 13/6/95 for an Ombudsman Inquiry.

1. ALLEGATION THAT PROJECT IS ILLEGAL IN-AS-MUCH AS
IT IS NOT AN EXTENSION AND SHOULD BE ADVERTISED.

The following chronology clearly indicates passage through two
gavernments and three Ministers for Forests and a consistent intent

to extend timber permit TP2-12 as hasis for a large downstream
processing plant in Gulf Province,

March 1988 TP2-12 was issued to Turama Forest Industries
(TFl} for a 20 year period:

September 1992 At the behest of Government (and under
threat of lasing their timber permit) TFi submitted a proposal

for additional resource on which to develop a plywood mill;

September 1993 TFt prepared a submission for a veneer and
ply processing facility to be based on a 243,000 Ha
extension to existing TP2-12. After analysis  PNGFA
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indicated that the area between TP2-12 and TP2.15 would be
made available to TFl. TFl asked that should (after
inventory) the resource not be sufficient, then additional

resource be made available;

November 1993 PNGFA advised TFI that the log supply area
reserved for Turama will initially be from the Western
boundary of the Gulf Province to the Purari area in the East,
excluding TP’s2-13,2-15 and 2-19; and a corridor up the
Kikori river, up to 20km wide, to act;_ommodate the NEC

-approved ICAD project of chevron/WWF;

March 1994 Conceptual proposal for development of TSA
No. 5 submitted by TFI outlining basis for 2-4 line plymiil;

March 1994 Forest Minister wrote to TFl outlining PNGFA

. Board approval and providing letter of intent to enter info

TSA under specified terms and conditions.

Area as previously described
Entitlement to 80% of Merchantable Timber

.. ... .No Guarantees on FMA’s (as yet to be negotiated)

but assurance of best endeavours to obtain FMA’'s

S . Feasibility study due by 31/7/94. .

April 1994 Press statement from Minister for Forests noting
that TFI wili have the exclusive right for 80% of the
merchantable timber in TSA 5 as it becomes available and
PNGFA (o negotiate FMA's with view to making timber

available;

July 1994 TFI submitted a fully dotailed feasibility study for
plywood facility inclusive of conditions for investment and

requesting additional resource.

November 1994 Letter from Deputy Prime Minister to Forest
Minister confirming agreement to granting extension to TP2-
12 for areas from Gulf/Western Border as per application,

excluding Kikori TRP area;
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January 1335 PNGFA advised TFI that FMA's under way, and

indicated acceptance of Project Proposal.

FACT: _THE FMA/PROJECT AREA IS CONTIGUQUS WITH
TP2-12 AND HENCE THE USE OF “EXTENSION" |5
JUSTIFIED IN _PHYSICAL AS WELL AS CONCEPTUAL
TERMS.

ALLEGATION THAT PROJECT HAS BEEN DEVELOPED

- UNDER POLITICAL DURESS AND WITH INDECENT HASTE,

The above (1) chronology indicates development over two
years and through two governments and three forest

Ministers.

Prior to acquisition of resource rights, PNGFA conducted
awareness programs and facilitated the formation of
incorporated land groups ' '

- The first of its kind over a large undeveloped area.

Subsequent to FMA the PNGFA received numerous

submissions and held numerous meetings with resource

owners and has consistently maintained the position that:

The merchantable resource in the FMA areas will
support only one plywood mill (having regard to the
ICAD corridor);

Sefection of Developer will follow due process with
the Gulf Provincial Forest Management Committee
(PFMC} recommending to the National Board of
PNGFA;

However holding that the background precedent (1.
above) Engenders a strong claim by Turama Forest
Industries. This position was supported by the
State Solicitors Office who held that "Damages”

were incurred and that it was best to settie with TFL

This is the first new timber permit awarded in Papua New

Guinea in three years, This is hardly indecent haste.

P E EE EEEEFE RN LR K}
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3. ALLEGATION THAT THE BOARD DID NOT ADEQUATELY
CONSIDER THE SUBMISSION AND JUDGED WITHOUT
BEING SUFFICIENTLY INFORMED.

To have provided more time to consider this project
agreement would have delayed this project by another two

* months, noting that:

The Guif PFMC was several times delayed and only
d_'eliberated on_ the proposal one working day prior to

EEN

the board meeting:

o

Resource owner pressure for a result has been

considerable.

As entitled to do so, Acting Minister for Forests
requested board to deliberate on this submission.-

PNGFA professional and iegal officers provided a
full briefing on this project during the board
meeling;

The board was an no occasion _pressured to _t:-ake“

- any particular course of action;” -

Of the five 'board members present (industry
representative in absentia), four voted in favour of
granting the TP to TFi on the basis of an extension

(

to TP2-12. Dr. Brunton, chose not to vote noting his
concern at not having time to read the full project

agreement.

This project has been before the board on iwo

previous occasions, firstly to approve a letter of
comfort to Turama, and secondly to approve the
commencement of FMA. This was Dr. Brunton's
first meeting (although not gazetted) and he may be
unaware that this matter had been before the Board
twice, although this was read out in the briefing

provided on the day.
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ALLEGATION THAT PROJECT WAS NOT N
ACCORDANCE WITH THE PROVINCIAL FOREST
PLAN.

On board day Dr. Brunton commented that the
proposal is half a Provincial Plan by virtue of the
ICAD Environmental corridor and the existing

projects, ALL of which are respected;

Lamentable though the absence of National and
Provincial Plans are, 'they are not mandatory
preconditions to the issue of a permit and especially

where it is an extension to an existing one;

As there is no Provincial Plan at this time, '{due to

longstanding and ongoing financial constraints),

- this agreement can not be inconsistent with the

plan;’

There are many requirements of the new Forestry

Act which are yet to be :mplemented. Ltis pot

reasonab!e te hold an' Forest Deve!opment peradmg

' reahsatmn of these.

The issue of Provincial Plan (as with issue of
advertisement) were raised with the Board. They
were not concealed, The Board was asked to

exercise judgement on these;

ALLEGATION THAT THIS PROJECT UNDERMINES
CONSERVATION INTERESTS.

The agreement effectively conserves a large area of
forest fapproximately 1.8 million hectares), and in
particufar protects it from spurious oil palm
schemes, The area has the pofential and now be

developed into a farge and secure ICAD;

The Department of Environment & Conservation is

on the Board and voted favour;




The PNGFA have fully briefed world wide fund for
nature (WWF) who have indicated happiness with
this development in-so-far as it relates to their
interest in the integrated conservation and

development (ICAD) proposal for the Kikori river.

The ‘D’ of ‘ICAD' s for development and
significantly the forest available to TFi occupies in
area terms only 9% of that part of the ICAD within
Gulf province (which incidentally is now considered
to cover the full Kikori catchment and as such is
very much larger than the proposed 20km strip up
the Kikeri river (as we understand was agreed by
NEC);

This 9% is for selective feliing at sustainable rates
to accord with Government Policy (since 1990), and
the preconditions of the IMF/Worid bank support for

structural adjustment and financial stabilisation;

This is the first large scale forestry development
project to be designed strictly in accord with
. principles of sustainable development;

The agreement provides for implementation of a
PNG Logying Code of practice which is the standard
for environmental acceptable and economically

desirable development.

THE ABOVE DEVELOPMENTS RAISE THE
QUESTION AS TO WHETHER NANGO SHOULD BE
REPRESENTED ON THE BOARD?

Even should the occasion have permitted, there is
issue of appropriateness of distribution and
consideration out-of-board of legal documents of
this kind which are commercially sensitive and
confidential. The ensuing passage to press

vindicates caution;
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Subsequent denial by NANGO of this board’s
democratic right to choose may be construed as
arrogant, patronising, disrespectful and
unprofessional, ft certainly makes the board

unworkable,

Similarly, presentation ‘Out of School’ (To press)
after an overwhelming vote in favour, is an abuse of
protocol and could undermine credibility of the
Baard.

- This is not the first time within the context of the

board of the PNGFA, that NANGO has acted against
project devefopment. Dr. Brunton has cafled for an
inquiry against PNGFA staff actions in the East
Sepik area and the Sagarai Gadaisu project and
presently his parent NGO organisation is actively

" promoting - landowners dissension to the April '

Salumei project over which the state has acquired
the timber rights.

- With this: Background, Minister; you will-appreciate ‘that the- .-
officers of the National Forest Service are extremely.

concerned at the. allegations against the-granting of the
Turama Timber Permit.

We believe that this is a worthy development which should
be acclaimed as a positive stride toward responsible and
sustainable Forest Development and are understandabiy
aggrieved to now be subject to such damaging and one-

sided alfegations.

Given the high political profile and extremely negative
portents against the Board, the PNGFA, and the Forestry
Act, may | request that you pass this briefing to the Deputy
Prime Minister and at your discretion, the Prime Minister and
having considered all options, advise me on an appropriate

action.

= wE N W W
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J.L. KEKEDQ, OBE

MANAGING DIRECTOR

cc

2.30 Ms Jean Kekedo OBE Managing Director informed other

fit. Hon Sir Julius Chan, KBE, GCMG, MP

Prime Minister

Hon. Chris Haiveta, MP
Deputy Prime Minister & Minister for

Finance & Planning

"Mr. Kenneth Noga, CBE
Director General - National Intelligence

Organization

Mr. Sao Gabi
Auditor General

Mr. Simon Pemtanu

Chief Ombudsman

= Mr. Sinal Brown, MP. ..

‘Premier - East New Britain Prov. Govt.

:Mr. Ridfﬂer'!(imav_e

Premier - Gulf Provincial Government.”

(Exhibit 12)

Members of the Forest Authority about Mr. Brunton’s

Decision.

on 15.6.95 Ms. Jean Kekedo OBE Managing Director informed the other members that
Mr. Brunton has provided to her his views and his decision was not to support the
Board's resoiution on the project. However the copy of Mr. Brunton's reply received
in the Managing Director's office on 31.05.96 was no

13D}

t circulated. (Exhibits 13A to
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2.31 Concern _of Mr lamo lla Secretary, Department of
Environment and Conservation on the Board decision of
30.05.96.

Mr. lamo ila who is a member of the Forest Authority expressed his grave concern on
some issues relating to Turama Forest Industries after discussing the matter with Mr.
Gai Kula who attend the Board Meeting that day as nominee on his behalf, The main
features mentioned in his letter dated 07 june 1995 were:-

. Lack of Demonstrable Provincial and National Forest Plans.

The Turama project (a ma-jor project for the province)
appears {o have been promoted in the absence of
particularly a considered provincial forest plan or even 3
national forest plan.' This demonstrates adhoc plannirig that
! prefer not to see repeated in future instances. The-Forest
Act has been. in place for 2 years now, wh:ch is. surely
adequate time for proper preparations to be in place. |
beligve we urgently need a board policy that - even apart
from the legalities - recognises the circumstances when a
timber. consent :s to be cons:dered _with or. w:thout the
'background of a prownc:al forest plan. '

2. " Legal 'auﬂron‘ty"to is'su'é "sdch corié_e'nts.' ! would like a clear
fegal opinion to he placed infront of the Board

demonstrating how such consents can be issued having
regard section 54 of the Forestry Act which states that
“Forest Resources shall only be developed in accordance N
with the National Forest Plan.”

3. Uncertainties in the recent conditions

It is not clear from the consent conditions as to whether
Turama Forest Industries can operate in the wider area of

-

the Forest Management Area. The conditions attached

should make it clear that operations can only take place
within cerfain specified boundaries. | do not want to be
faced at some future date with reports of logging outside the
specified areas; or some executive decision to "extend”
operations with the wider area on the basis that the consent
actually covers half of Gulf Province, | have speacific
concerns relating to the impact of the Forest Management
Agreement on the ICAD area and [ write to you specifically N
on this issue.
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4. Lack of Adequate Prior Circulation of the relevant agenda

ftem.

The matter, as you will have recorded in the Minutes was
only tabled and considered at the same mesting. The
primary purpose of the agenda under discussion was the

jssuance of a logging contract to

Turama Industries for

several sites in the Gulf Province. This was, to my
knowledge, the first significant consent o logging under the
current Forest Act. Due to the vast timber size of the area to
-be allocated, and the fact of it being the first allocation of

. -the resource In this fashion, there is

a need for the Board to_

be given sufficient time to adequately discharge its duties to - -

consider the implication of such a

proposal as the policy

implication for elsewhere in PNG are considerable. It is an
abuse of procedures to table such a matter at the meeting

and to expect proper consideration
. grossly unfair.

by Board members is .

{ believe that such an issue, being the first time such a
proposal was to be considered should have had adequate

prior circulation of the documents.

it is not sufficient |

... .believe_for such a major policy step to be tabled as a late

itern.

formal planning framework and lac
poard members to consider th

As 2 result of this new adhoc procedure {the absence of a

k of sufficient time for
e implications) being

established | am worried that now we cah now expect such
further proposals to arrive for Board’s consideration, in the
same adhoc manner. |, for one do not want to see this

practise repeated.” (Exhibit 14).

2.32 Acknowledgement of Mr. lamo 1la’s letter.

on 3rd July 1995 Mr Chris G. Marlow Corporate secretary acknowledged receipt of
tetter dated 7th June 95 from Mr. iamo lla and mentioned to him that the letter

would be listed in the agenda for consideration b
meeting on 25th July 1995. (Exhibit 15

y the Board at its next scheduled
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lia,

On 4th July 1995 Mr. Keith Dolman acting Managing Director sent a reply to Mr. amo

IIa making the following comments:-

1.

As a Board member you have entrusted your duties to an alternate
who has discharged those duties conscientiously. As a general rule
it appears inconsistent with the trust placed in the alternate to now

review Board decisions by majority, after the event, outside the .
Board room and in your absence. L ' '

The fact that the Turama project pre-empted a National Plan is
incontestable. If this is a criticism then the same will apply to the
Kikori ICAD and for that matter the LAC ICAD, as they too have not
been approved through .the planning process. In the Turama
situation the Project has af least been subjeét to extensive
consultation with Landowners, industry, and cdmmunity and
national government and has twice been before the Board. The
issue of the national plan was clearly raised in the submission to the
Board, and it was the Board who agreed with the interpretation to

effect that the Pro;ect need not be constramed in the absence of a

Plan, lnote your criticism on rhe delay in effecnng these plans and

agree that It has taken too long. | do feel however, that DEC has

some responsibility in this regard,

! agree alsa that the paper was late however there was little option
given that the PFMC anly met two days before the Board meeting.
To mizs this occasion would have incurred a minimum delay of two
months, and given the enormous and coflicting pressures on us |
believe the Boards discomfort over timing is a small price to pay.
This Project has already taken three years to develop. There will
afways be matters of an urgent nature for the Board to consider and
we must allow them that flexibility. The key point is that again the
Board was not obliged to make any decision even though we hoped
of course that they would,

At Mr. Brunton's request, an opinion was sought from a barrister of
his choice. This confirmed the ability of the Board members to draw
upon their own experience having regard to this submission and the
paper before them. The Board elected to proceed after discussing
the questions of the National Plan and the issue of advertisement
which was similarly flagged for Board attention.
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4. | will leave the maiter of Board submission of your paper to the
chairperson who may at the time also wish to raise a serious issue
of breach of Board confidentiality, having noted that within twenty-
four hours of the Board meeting your Department had provided a
copy of the sensitive Turama agreement to a Northern American
non-government organisation.

Keith Dolman
Managing Director” (Exhibit 16}.

 2.34 Mr. Chris Marlow Corporate Secretary sees Ms. Jean Kekedo,

. .QBE Managing Director. .

On 5.07.95 Ms. Jean Kekedo, OBE requested Mr. Chris Marlow to see her in reiation to
nis acknowledgement sent to Mr. lamo lla (Para 2.32) The nature of the discussion
was not recorded but Mr. [amo ila's jetter was not _tabled at the next Board Meeting

held on 25th July 95.

2.35 Decision of ombudsman Commission to Investigate the issue
of Timber Permit to Turama Forest Industries Pty Ltd.

“On 8 Auglst 1995 the Commission :on-its- own-initiative. decided to investigate the
‘award of Timber Permit to Turama Forest Industries Pty Ltd.

236 Notice Under Section 17(1) of the Organic _Law_on_the
Ombudsman Commission issued to Ms. Jean Kekedo OBE,
Managing Director.

on 19 September 1995, the ombudsman Commission issued notice under Section
471 of the Organic Law on the Ombudsman commission to Ms. tean Kekedo OBE
requesting her in terms of section 18(1) of the Organic Law on the Ombudsman to
produce the file relating to Turama Forest Industries within 7 days of the receipt of

the letter.

2.37 Reminder sent to Ms. Jean Kekedo OBE Managing_ Director

reply dated 19th september 1995 to Oombudsman
Commission.

As there was no response to Ombudsman commission’s letter of 19 September 1995 a
reminder was sent to Ms. Jean Kekedo OBE to produce file relating to Turama Forest
Industries and her report pertaining to Turama Forest industries.
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2.38 Reply of Ms. Jean Kekedo OBE Managing Director

On 2 October 1995 Ms. Jean Kekedo OBE replied Ombudsman Commission as follows:

"Dear Mr Waugla

Re: Allegations of Corrupt Dealings & Hllegal Issuance of Licence To
Turama Forest Industries.

! note your intention to mvestrgare the Turama pro;ect and wrﬂ make
no.--2. refers to_- e tha repqn pertammg ta J’urama Forest - Ces e
* Inidustries.”

White you will receive an open and easy assistance from the

National Forest, | will say that it is somewhat disappointing to see

that you have decided to investigate without first discussing this

issue with my.office. We have nothing to hide and I am very sure

. that the complainant in this mstance will show himself again in a

fess than favourable light. You may be aware that the NFS is

defending a major court action in respect to the Turama allocation

and there are a number sensitive court issies which may be sub

_ jud:ce at the present. nme We wm MAake advice Aas to disclosure of . ... ... ..,
“certain matrers hawng regard to the currenr court proceedmgs

' You w:l.' undersrand therefore the frustratfon of my team to yet agam'
be called to question and particularly when we know this as a very
good and proper project and yet all around it ﬂagranr abuses
continue their merry way, and apparently without so much as a
raised eyebrow from your office.

Yours sincerely.

JEAN KEKEDOQ, OBE
MANAGING DIRECTOR"

2.39 Letter to Ombudsman Commission from Baimuru District
Timber Resources Pty Ltd.

on 21 November 1995 the Ombudsman Commission received a letter from Baimuru
District Timber Resources Pty Ltd. The salient features mentioned in that letter were
as follows:-




45

1. That they were advised by several lawyers the NGO, ICRAF
and many others that the appointment of TFl o become the
developer for Baimuru was illegal.

\*"vi 2. Between 3 May and 5 May 1995 elections were held in the
villages to set up the landowner Company in accordance
with the new Forestry Guidelines. Between 9 May and 11
o May 1995 Baimuru Timber letters were delivered to alf
respective members before the National Forest Board
Meeting. That scared the politicians. They then acted fast
to counter the landowners moves to fegaily set up the
. project along the: New Forestry Rules and Guidelines. That

a ST LS LT L regutted Cin” the v shap” NFA - heeting - 0 - deliberate.-on “the - . L n e

project and TFI appointment.

. 3. Between 16 May fo 31 May 1995 the National Forest, the
politicians the Forest Minister and the Managmg Drrector
. would not see anyone about the pro;ect
4 National Forest Board met to. deliberate on the “Baimury "
Project for Blocks 1, 2, and 3. The issue was pushed
. through appointing TF! as the developer using “TSA”
concept as was ad‘w‘sed by Dike Kari.
.-_ - " . .. 5. .. .The NFA.and papers reporied that Bafmuru was an
T exfension of the Kikori Project.: That was all rubbish-as it
| . . could also be a part of the Gopera TRF extension as well if
t

the same argument was used.” (Exhibit 17)

2.40 Summons Served on Mr Guao Zurenuoc Managing Director

On 29 February 1996 a summons was served on Mr. Guao Zurenuoc the newly
appointed Managing Director of the National Forest Authority to attend in person at
the office of the Ombudsman Commission on 5 March 1996 at 10.00am to give
evidence on the matter investigated by the Commission.

2.41 Letter of Resignation of Mr. Keith Dolman, General Manager

on 13th March 1996 Mr. Keith Dolman submitted his letter of resignation as General
Manager which was accepted by Mr Guac Zurenuoc Managing Director. Mr. Keith
Dolman has mentioned 29th March 1995 as his effective date of departure on which

day he ieft the country.
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2.42 Letter of Resignation of Mr. B.D. Brunton, member Forest
Authority

Mr. B.0. Brunton submitted his letter of resignation to the Managing Director from
his position as a Board mMember on 22 April 1996, The important issues mentioned
therein were as foliows:-

i have a number of complaints that stem from rapid politicisation, in
the context of a.bureaucracy that has always ruled and cannot get
.use to the idea of community _participaﬁoﬁ, and conﬁhual external
" pressure to access forést resouices. for profitand gam .'-'_"".":.'“".', L

* faifure to comply with Forestry Act Section 8

The Board under section 9 of the Forestry Act is meant to manage

the affairs of the National Forest Authority. But ! have never thought

this to be so in practice. nstead, the Board and its agénda are
manipufated by ‘Forest Authority officers, loggers and politicians, to

such an extent that the Board cannot be thought of as an
independent managerial unit. This is a matter of major

consequence, because board members at law are responsible for

" their decisions, and ¢an be held accounrtable. .-But. the decisions of

the board are in fact made for them by others.

Agenda items are not infrequently put on the agenda at the last
minute so that Board members cannot have an adequate time to
reflect on the matters put before them. Board members are then
pressured on the basis that the matter is "of national importance”, in

order to get a quick decision.

Frequently the agenda of the Board is structured in such a way that
only formal information is before the Board. The Board is generally
kept in the dark about what is going on the ground, either through
inadvertence, or in some cases deliberately.

* failure to comply with section 6(1)

The first objective of the Forest Authority, under the Forestry Act,
section 6(1) is "the management, development and protection of the
Nation’s forest resources and environment in such a way as to

conserve and renew them as an asset for succeeding generations”.
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L Conservat:on, and.not the National Forest Authority. Rubbishi

In my view mere lip-service is given to this objective. Forest
projects have been started without provincial and national forest
plans. Projects are started without environment plans. Forest
Authority officers have blatantly misfead the Board on a number of
these key issues, and even when these deficiencies have been plain
for all to see, all objections have been brushed aside.

Of particular concern is the attitude of some Forest Authority staff
that it is not their job to be concerned with conservation (in
contradiction of section 6(1) of the Act, above). So, it is said:
conservation is for the Department of Environment and

* delegation of Board responsibilities to Managing Director

The power to delegate Board responsibifities under the Act has been
misused. In effect the Board now is a rubber-stamp. This is
particularly so with the delegation of the power fo renew and extend
permits, timber authorities and licences. |am also concerned at the
way logging plans are deait with in an entrrely uncritical manner.

All the logging plans pass without a word of criticism from Forest
Authority officers, even those controversial pro;ects which where
descnbed in the Bamett Report, or are notonousfy bad. '

- fai.'ure to reform the Forest Management Agreement

it is now well established (see the writing of Professor Ron Duncan)
that the FMA is an unfair, unjust and one sided agreaement that puts
the benefits of logging in the pockets of the loggoers, and gives the
tandholders only a small share of the surplus. The Forest Authority,
and the politicians seem to be at one with the loggers to keep it that
way. The points of reform that | have sought (landholders to be
included in a tripartite consultative process throughout the life of a
project, and infrastructure, as a matter of contractual right under the
FMA), is not taken seriously. Frankly I cannot be a party to dud
contracts that in equitable terms are fraudulent.

In particular a system which allows a logging contracior to contro!
the marketing of logs does not make sense. Loggers should be
mere contractors, and should be paid their cost of production
{which should be well-known in advance) and a fair retum on
capital. Papua New Guineans should be the only people allowed to
operate the chainsaws, bulldozers, timber-jinkers that constitute a
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logging operation, and we should get rid of foreign capital in the fog
contracting industry. Foreign capital and expertise should be
reserved for the downstream processing sector.

granting new concessions with no ability to requfate

The Forest Authority neither has the ability, nor in my view, the will,
to regulate existing projects. The review process which since the
passing of the Act in 1991 has only managed to scrutinize tweo
projects, shows that the Authority does not have the abifity to

regulate or review. .

" To my kitowlédge, there has been noprosecutfon ';Hﬁer.'fﬁé Act, and
Forest Authority officers have fought to keep security bond
provisions ineffective. The review system has been done behind
closed doors, with no transparency, and in both cases has
produced, at best mediocre deals, but in reality a contihuation of the
colonial TRP model, '

in that context the pressure to grant more concessions must be
seen as irresponsible.

* failure to support small scale and medium-scale indigenous

rocessing:

A major failing of the. Board has been its reluctance to move away
from <the large scale export-logging model. This is a result of the
mind-fix of the Forest Authority advisers who are locked into big
projects. it is a further indication of the poficy strangle-hold that
Forest Authority staffers and politicians have over the Board.”
{Exhibit 18},
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CHAPTER 3 - RELEVANT LEGISLATION

.. "3:1,1. Naturalvesources and environment, . .

Constitution of the Independent State of Papua New Cuinea

Nationat Goals & Directive Principles N°.4.

Ty [T

We declare our fourth goal' to be for Papua New Guinea's natural
resources and environment to be conserved and used for the
collective henefit of us all, and be replenished for the benefit of
future generations. ' '

WE ACCORDINGLY CALL FOR -

M wise use ta be made of our natural resources and the environment
in and on the land or seabed, in the sea, under the land, and in the
air, in the interests of our development and in trust for future

(21 the conservation and replenishment, for the benefit of ourselves

and posterity, of the environrment and its sacred, scenic, and
* historical qualities; and

(3} all necessary steps to be taken to give adequate protection to our
valued birds, animals, fish, insects, plants and trees.

3.1.2 Division 2 - Ombudsman commission

section 219 Functions of the Commission

1) Subject to this section anc to any Organic Law made for the purposss
of subsection (7) the functions of this Commission are:

@ to investigate, or its own initiative or on complaint made by 3
persen affected, any conduct on the part of ...
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....Specified by or under the Organic Law in the exercise of a
power or function vested in it or him by law in cases when the

conduct is or may be wrong, taking into account amongst other
things, the National Goals and Directive Principles,

3.1.3 Division 4 - The National Executive
Subdivision B - The Ministry

“Section 148 of the Constitution states as follows:-

cn - WEE- e e sren a e L

() Winisters Gincluding the Prime Ministér have such titles, ~ ~ 0 T
portfolios and responsibilities as are determined from time
to time by the Prime Minister.

2) Except as provided by a Constitutional Law or.an Act of the
Parfiament, all departments, sections, branches and
‘functions of government must be the- political
responsibility of a Minister, and_the Prime Minister is
politically responsible for any of them that are not
specifically alfocated under this section.

(5) . Subsection (2) does not confer on a Minister any power of
©T 7 direction or control.s T T e

PN EEREESEE ]
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3.2

e e LS AN AT the subject: of a forest management agreement or..

Forestry Act - 1991

section 2. Interpretation

~Authority® means the Papua New Guinea Forest Authority established by
section 5.

“Forest Development Project” means a project to develop forest resources
within; -

'(_h)' Government Land.

~Managing Director” means the Managing Director of the National Forest
Serviceappointed under Section 34.

“National Forest Plan means the Natlonal Forest Plan drawn up in accordance
with Section a7 - : L

section 6. Objectives of the Authority

[n carrwng out lts functlons under th|s Act the Authoritv shall pursue thie oo
: followmg ObjeCtIVES :

@ the management, development and protection of the Nations
forest resources and environment in such a way as to Conserve
and renew them as an asset for succeeding generations; and

( the maximization of Papua New Guinea participation in the wise
use and development of the forest resources as a renewable
asset; and

) the utilizatior of the Nation's forest resources (o achiev

economic growth, employment creation and industrial arad
increased dov.1-stream processing of the forest resources, and

(ch the encouragzment of scientific study and research into forest
resources so as to contribute towards a sound ecologicz
balance, consistent with the National development objectives:
and
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Section 7.

(W The functions of the Authority are -
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(e)

(g

(h}

(i
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the increased acquisition and dissemination of skills, knowledge
and information in forestry through education and training; and

the pursuit of effective strategies, inciuding
administrative and legal machinery,

resources and the management of Natio
interests.

improved
for managing forest
nai, provincial and loca|

Functions of the Authority

. N s . a e = e e e R

tC.JI- brdv_ide' aduiée to the Minister on forest' policies and
legislation pertaining to forestry matters; and

to prepare and review the National Forest Plan and recommend
it to the Nationai Elective Councit for approval: and

through the Managing Director, to direct and supervise the
National Forest service; and

-_tO n_egotia_te_ Forest Management Agreements; and - . -

to select operators and negotiate conditions on which timber
permits, timber authorities and licences may be granted in
accordance with the provisions Of this Act: and

repealed)

subject to the customs ACt, Customs Tariff Act and Exports

(Control and Valuation ) Act, 10 control and regulate the export
of forest produce; and

{o oversee the administration and enforcement of this Act and
any other legislation Pertaining to forestry matters, and of such

forestry policy as is approved by the National Executive council:
and

to undertake the evaluation and registration of persons desiring
to participate in any aspect of the forestry industry; and

»

.
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(j to act as agent for the State as required, in relation to any
international agreement relating to forestry matters; and

k) to carry out such other functions as are necessary to achieve its
objectives or as are given to it under this Act or any other law.

(2 Subject to this Act and any other law, the Minister may give to the
Authority, through the Board, any direction in regard to the carrying
out of the functions of the Authority as he considers necessary for the
purposes of achieving the objectives of the Authority.

The Authority has, in addition to the powers otherwise conferred on it by this
ACt and any other law, all powers to do all things that are necessary or
convenient to be done for or in connection with the performance of its

functions and the achievement of its objectives:

Section 8. National Forest Board

There shall be a National Forest Beard which shall carry out the functions and

“Objectives, manate the dffairs afid exercise the Poweérs 6f the' Atithotity.

Section 16, Célli‘ng of Meefingé‘ -

(1) The Board shall meet as often as the business of the Authority requires.
and at such time and places as the Board determines, or as the
Chairman or in his absence, the Deputy Chairman, directs, but in any
event shall meet not less frequently than once in every four months.

(2 Where he receives a request to do so by the Minister or by not less
than two members, the Chairman, or in his absence the Deputy
Chairman, shali convene a meeting of the 8oard within 14 days.

i3) For the purposes of Subsection (1), the Chairman or the Deputy
Chairman shall give, to every member, at ieast 14 days notice of the
meeting.

4} The Minister may, from time to time, request the Board to meet and
consider and advise him on matters he may put to the Board.
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(5) Where he receives a request under Subsection {4), the Managing
Director shall convene such a meeting within 14 days.

Section 20. Reports

1) The Board shall, by 31 March in each vear, furnish to the Mminister a
report on the progress and performance of the Authority in reiation to
its functions during the year ended 31 December previously.

2 As soon as practicabie after he has recelved the report referred to in
o Suosectlon m the Mlnlster shall forward -

- N e e wr ) A A A PO A
+ - . o ,J_‘. ‘M_.. . .‘ _,._ PR ~ -

(a) the report to the Soeaker ror presentation to the Pariiament:
and
h) copy of the report fo each provincial government.

section 21. Provmcral Forest Management Lommittees

The Boaro shali estabnsh a Proumcual Forest Management Commlttee for each
province.

~-Section. 22. - Membership of Provincial Forest Management commltteES
.1 A Provmcra! Forest Management Commlttee shati con5|st of -

3! a senior officer in the administration of the province, nominated
by the provincial government, who shall be the Chairman; and

e an officer of the National Forest Service, nominated by the
Managing Director; and

.y one person to represent the local or community governments
situated within those areas of the province which contain forest
resources, who shall be the president of such a local cr
community government nominated by the provincial executive-
and

WO persons to represent land-owning groups in the provincs
nominated by the Provincial Forest Management Committee;
and

i
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e one person o represent non-governmental organisations
concerned with environmental, social or developmental issues
nominated by the National Alliance of Non-Governmental
Organisations.

The members of a Provincial Forest Management Committee -

(a) shall be appointed by the Board by nofice in the provincial
gazette;

_Section 27.; Calling of Meetings - - - -

i1}

2y

3

T R N TR

A Provincial Forest Management Committee shali meet as often as the

business of the Commitiee requires, and at such times and pilaces as
the Chairman determines, but in any event shall meet not less
Frequentlv than once in every four months.

Where heé receives a request to do so by the Board or by the Director-

General or by not less than two members, the Chairman shall convene a
meeting of the Provincial Forest Management Committee within 14

days. .

For the .purposes of Subsection (1), the Chairman shall give, to every -
member, at 1éast 14 days notice of thé meeting. TR

section 28. Meetings of the Provincial Forest Management Committee

{1

At a meeting of a Provincial Forest Management Committee -

{2 four memberts constitute a quorum; and

{ the Chairman shall preside, but, if the Chairman is absent, the
mempers present shall appoint a Chairman for the meeting from

among their own number; and

ic) matters arising shall be decided by a majority of the votes of tha
members present and voting; and

{d} the person presiding has a deliberative, and in the event of &n
equality of votes on any matter, also a casting vote.
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(2) A Provincial Forest Management Committee shall cause minutes of its
meetings to be recorded and kept.

(3 Where a Provincial Forest Management Committee is deliberating in
respect of a particular forest resource, the owners of that particutar
forest resource shall be entitled to be represented at the meeting of
the Provincial Forest Management Committee by two of their number
selected by them, who shall be entitled to take part in the
deliberations but shall not be entitled to vote.

. @ Subject to thls Act the procedures of a Provincial Forest Management'_., L
ST committee “are’ a5 determined. bv ‘the Provincial ‘Forest ‘Mandgement

Committee.

Section 33. National Forest Service

4} There is established a National forest Service consisting of -

(é) the Managing Director appointed in accordance with Section 34;
and

" (6) T Other officers appdinted in accordahce with Section 36.
‘ ) | 'T'he" N-ationaI‘FOrést"Service.cOnstit‘u‘tes the staff of the Authoritv. '

Section 47. National Forest Plan

(1) The Authority shall cause to be drawn up a National Forest Plan to
provide a detailed statement of how the national and provincial
governments intend to manage and utilise the country's forest
resources.

(2} The National forest Plan shall -

{3 be consistent with the national forest policy and relevant
government policies: and

{#)] be based on a certified Nationa! forest inventory which shazil
include particulars as prescribed: and
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© consist of -

{i} National Forestry Development Guidelines prepared by
the Minister in consultation with the Board and endorsed
by the National Executive Council; and

(t) the National Forest Development Program; and
(i) a statement, prepared annually by the Board, of allowabte
cut volumes, being the amount of allowable cut for each

proulnce for the next succeedmg year whlch will ensure

Forest Plan, for present or future production, are
harvested on a sustained yield basis.

For the purposes of Subsection Mo, "allowable cut”™ means the
amount of timber which may be cut annually.

section 48. National Forest Plan to be Presented to Parliament

As soon as practicable after the National forest Plan has been drawn up, the

" CRairman shall sénd a copy to the Minister who shall tabte-it in the Pariament... ..

section 49. Provincial Forest Plans

n

(2

{3)

Each provinciai government shall, as soon as practicable after the
coming into operation of this ACt in consultation with the Provincial
Forest Management Committee, and in conformity with the nNational
forestry Development Guidelines, draw up 3 provincial Forest Pian.

A Provincia! Forest Pian shall contain -

(& Provincial Forestry Development Guidetines; and
(i a five sear rolling forest deveiopment prograr.

Provincial Forestry Development Guidelines referred to in Subsecticn
(2)a) shall

(a}) providge an overview of the role of forestry in the economy cf
the, province; and

T T et the Hreas of Forestirésource set out in the Prowncnal_ s
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) be broadly directed towards areas of industrial, rural, economic
and social development objectives; and

() set out broad objectives and predictions for the 1ong term of 40
years and, in greater detail, for the medium term of 10 years;
and

{ch state how the forestry sub-sector is expected to contribute to
the economy,; and

@) 7 berenewed every three years.: - <1t - L

PR
LI D

section 50. Provincial Forest Plans to be submitted to Board, etc.,

1) The provincial Minister shall, on completion of a Provincial Forest Pian,
“submit a copy to the Board.

(2} The Board shall consider a Provincial Forest Plan submitted to it under
subsection (1) and, where it considers that the Plan is inconsistent with
the National Forest Policy or with the National Forestry Development

. guidelines, -shall refer.it back.to the provincial government with details
of the inconsistency.

{3 Where a Provincial Forest Plan has been referred back to a provincial
government under Subsection (2}, the provincial government shall
remove the inconsistency and the provincial Minister shall resubmit the
pProvincial Forest Plan to the Board.

Section 54. Forest Resource Development to Accord with National
Forest Ptan

Forest resources shall only be developed in accordance with the National
Forest Plan. .

section 55. Types of Land on which, and manner in which Forest
industry Activities may be permitted.

M The subject to Subsection (2}, a forest industry participant may exercise
timber rights on land which is -
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{al covernment land - as approved by the Board; and

H state leasehold land - where the lessee consents and subject to
the conditions of the lease; and

o] private leasehold - where the owner consents; and

(c) private freehold - where the owner consents; and

{e) customary {and - where -

{0} a Forest Management Agreement in accordance with this

Division has been entered into between the customary
owners and the Authority; or

A forest industry participant may carry out forest industry activities
only under and in accordance with -

a a timber permit granted under Section 73; or

(by. - atimber authority granted under section 87 or

o] a licence 1ssued under Section 92.

Sectmn 56 Acqu|5|tlon of Timber Rights, etc., by the Autharity

S

{2)

3

2

Subject 1o this Division, .the- Authontv may acquwe t!mber rlghts from

customary. owners. pursuant to. a Forest Management Agreemem o

between the customary owners and the authority.

An  acquisition under Subsection {1) is not valid, and no Forest
Management Agreement is valid, untess it is approved by the Minister.

No acquisition under this section shall affect the customary rights ok
ownership of the iand.

section 57. Obtaining Consent of Customary oOwners to Forest

‘1

Management Agreement

Where It is proposed to enter into a Forest Management Agreemer:
over -customary land, the title of the customary owners to that lanZ
shail 2e

{a vested in a tand group or land groups incorporated under ths
Land Groups incorporation Act (Chapter 147); or

i 2 timper-authbrity has:been granted.. < L S TSR
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(b registered under a {aw providing for the registration of title to

customary land.

Where it is impractical to give effect to the requirements of Subsection
M@ or (), a Forest Management Agreement may be executed on
behalf of customary groups who are customary owners in respect of
the land covered by the Agreement, by agents of such groups provided
that -

(a) such agents are authorised to so act in a manner which is
consistent with the custom of the group they represent;
and BT

b 75% of the adult members resident on the land of each
such group give written consent to thelr group entering
into the Agreement.

section 58. Forest Management Agreement

A Forest Management Agreement shall -

@

b)

(c}

(d)

€}

{f)

be in writing: and

specify the monetary and other benefits, if any, to be received by the
-customary ewners in consideration for the rights granted: and

specify the estimated volume or other measure of quantity of
merchantable timber in the area covered by the Agreement: and

specify a term of sufficient duration in order to allow for proper forest
management measures to be carried out to completion; and

be accompanied by a map showing clearly the boundaries of the area
covered by the Agreement; and

contain 2 certificate from the Provincial Forest Management
Committee to the effect that it is satisfied as to -
(i) the authenticity of the tenure of the customary land alleged by

the persons or land group or groups claiming to be the
customary owners; and

; I I BB N E R E N W W W
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section 59.

61

the willingness of those customary owners to enter into the
agreement. '

Board to Consult with customary owners and provincial
Governments.

where the Authority has entered into a Forest Management Agreement the
goard shall consult with -

a ..

4

Sl

©

the custom_arv owners who are parties to that agreement; and

tne prownCiaf government.- for-the. 'brb\':ince}:i_pf_.wni_titj; the -area~; |

overed by the Agreement is situated; and

the member or members of Parhament for the Province and the
electorate or ‘electorates- in Whlch the area covered by the
agreement is situated, in relation to the intentions of the Board
in recommending the allocation of a timber permit over or in
relation to that area. . '

Sectlon 64. Adver‘tlsement of Prcuect

Y Subject to Subsection (3}, after comp!etlon of

a deueiopment optlons studv under Sectlon 62 and

{a)

(s} project guidelines under Section 63, the Board shall advertise the
forest development project and seek expressions of interest
from registered forest industry participants.

(2) Advertisement under subsection (1) -

(a) shall be made in Papua New Guinea; and

(o may bz made outside Papua New Guinea; and

{cl shaill bz done in the manner considered by the Board Hkely O 2

most effective; and
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s} shali specify a date on or before which project pProposals for
timber permits may pe lodged.

Where a forest development project -
) I5 an extension of an existing approved Operation; and

{e]] is consistent with the National Forest Development Program,

the Board May consider proposats Mthoutadver_tisemg_nt for open .
I_tender,Ur_]der.,SUbse,ctipg Mmoo TS TURTIE I

" Section 66. Project Proposals

A registered forest industry participant May make project proposais in
relation to 3 forest development project advertised under Section 64.

- Project proposais under subsection (1) shalj -

(@ be in the prescribed form: and

b)Y be lodged with the Méﬁédiﬁé .Difectc_)_r; and

- ©@ "be lodged on of before the date specified in section 64(2)(a);

and

{0 be acCompanied by -

(i) the prescribed fee: and

Section 67, Project Proposals to be Referred to Provincial Forest
Manhagement Committee for Evaluation.

1)

The Managing Director shall refer project proposals lodged under
section 66 to the Provincial Forest Management Committee for
evaiuation.
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2) An evaluation of project proposals will be made against -

(a)

: & b

the National Forestry Development Guidelines, and

the specific guidelines for the project prepared in accordance
with Section 63; and

(] the National Forest Policy; and
1 A (¢} any relevant. provmcsa! government policies, provided that they
i - e e are, not mcongstent W|th the Natzona! Forest POIICV and
. (e the commercial viability of the pro;ect (mcludlng the flnanual
— resources of the applicant, the past performance of the
l applicant in forest industry and other projects, analysis of
_ projected cash flows and the anticipated net benefit to the
' | resource owners and to the State).
' {3} In making an evaiuatlon under thls sectlon a PrownClal Forest
. . Management committee shall at all times obtain the .assistance of the
S _ National Forest Ser\nce and of anv relevant Department
.-. _ B Sectlon 72 Board to cons:de greement and make recommendatlon to
.. the Minister. a : : I :
‘N The Board shail -
! » (a) consider a draft project agreement submitted to It under
) section 71 or Subsection (2); and '
- (h) where satisfied that the draft project agreement makes

adequate provision for all aspects of the project -

(i} execute the oroject agreement on behalf the Authorit:
and

(D recommend 1o the Minister to grant a timber permit o

the person with whom the project agreement has been
entered intgo- and
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) where not satisfied and the draft project agreement makes
adequate provision for alf aspects of the project - return the
draft project agreement to the Provincial Forest Management
Committee with details of the matters therein requiring further
negotiation,

Where a draft project agreement has been returned to a Provinciai

Forest Management Committee_ under Subsect_io_n_ (1, the Prqvinci,_a__l.__.___

Forest Management committee shall carry out.. uchis further

negotiationa as are necessary, and subimit a further final draft project

.. -agréement  for “tonsideration by the Board in accordance with
* subsection (1.

Sectioh 75 Duties of Minister on recommendation

yh

Where the Minister accepts a recommendation from the Board under

- Section 72, he shall invite the person with whom the Authority has

entered into a project agreement under Section 72(1Mbii to make an

appiication under Section 77 and, within 30 days of a duly, completed -~

application being made, grant a timber to that person.

Ty

(2)

| éecti_on 77 . Application for a Timber Permit

A berson invited to do so under Section (73(h or 75M may make
application for a timber permit.

An application under Subsection (1) shalt be -

@ In the prescribed form; and
{b) lodged with the Managing Director: and
) accompanied by -
{1) the prescribed fees: and
(i the prescribed particulars; and
{iii) an environmental plan which has been approved under

the Environmenta| Planning Act (Chapter 370)
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CHAPTER 4 - EVIDENCE ON OATH

4.1 General

The Ombudsman Commission interviewed several persons during the course of the
_investigation. The evidence cited in the followmg paragraphs mainlv related to the

" facts’ alréauv stated: in tharpterz T BT i RPN .

4.1.1 Mr. Guao Zurenuoc Managing Director and Chairman of Papua New
Guinea Forest Authority in giving evidence on 0ath on 4th March
96 said th_at:-

-He-took over .office on.2 November 1995 and he found a letter .sent by .
ombudsman Commission in September 1995 to which no response was sent. It
was very unfortunate that only one person was heavily involved in the Turama
Project and that person was Mr. Keith Dolman the General Manager. The other

-person involved in the- Turama- Case -is- the Project -Lawyer..MI. . Maurice . .-

toughian. He thought that only those two were mainly involved. He checked .
“with all-his divisional heads and found.that they were not directly involved - .
with Turama. He also checked with the Board Secretary Mr. Chris Mariow. He
‘asked Terry Wara who said that he could not remember. He asked Dike Kari
who said that he was not involved. These persons shouid appear before the
commission and confirm that. According to the Board Secretary Mr. Chris
Marlow, most of the talking at the Board Meeting held on 30 May 1995 was
done by Mr. Keith Doiman.

4.1.2 Mr. Johnson Mantu acting Divisional Manager Operations in giving
evidence on oath on 24 April 1996 said that:-

The greatest involvement relating to Turama Forest Industries Pty Ltd
extension came from the former General Manager Mr. Keith Dolman and the
Project Lawyer Mr. Maurice Coughlan.
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4.1.3 Mr. Paul Barker Economic Adviser to the Prime_ Ministers
Department in giving evidence on oath said that:-

Forestry resource is a major national resource and it was essential that the
country and the resource owners get reasonable benefit on 3 long term and
sustainable basis. Corruption inevitably comes into an industry like forestry
because it is an industry in which there are fixed prices. The major danger of
it was that it results in misaliocation of resources and poor decision making. It
I5 @ trade very much managed and operated by the industry itself and the
Government tried to- get a handie on what the prlces shouid be and .on a

.. .range of different- ssues: Hecause it 52 famv ciosed trade and because- the = e

operation of Timber Industries were occuring in isolated parts of the country,
the Government owned supervisory capability is limited and different
government agencies often do not coordinate weil with each other as they

might be expected to do. That inevitably allowed the different operators to
get away with a lot of profit.

When the Forestry Act was put through in 1991 it had a system of checks and
balances. The Act was gazetted in June 1992 There was a delay of one year in
the gazettal and in the meantime 2 ot of activity took place. There were a iot

...-Of TRPs that got.sighed up and. Timber. permits approved and many of them

E -impression ‘was that it was gazetted in 24th June 1992 although it was ‘meant -

were 5|gned right in the last couple of days in June before.the gazettal His

to be gazetted in Aprn 1992. In the case of Turama area, Turama Forest
Industries Pty Ltd was in possession of 3 TRP and with the concept of FMA in

the new legislation there were doubts as to whether the TRP can be extended
to service non adjoining areas.
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4.2 Access to files and document maintained by National Forest
Authority.

Mr Guao zurenuoc, Managing Director in response to the summons served on him
produced certain documents and files. One of the files produced was a fiie bearing
number MD2/2. The Commission after examining that file wanted file numbers
MD1/1, MD 1/2, and MD 2/1. Ms. Bibiana Kenatsi office manageress informed the
Managing Director that the three files had nothing to do with Turama Frorest
investigations. Thereafter the Managmg Director sought the opinion of Mr. Maurice

. Coughlan PrOJect Lawyer who too ad\nsed hlm not to release the. flles However, on

the insistance. of the Comrmssmn ‘the files Were ﬂnallv re!eased bv the Managing
Director. On examination it was found that these files contained several documents
related to the Turama permit which have been shown as exhibits in the report. In
this connection the Project Lawyer was questioned on the role he played in that
matter.

a.2.1 Mr. Maurice Coughlan Project Lawyer in giving evidence before the
commission on Oath said that:-

'He advised the Managing Director that the summons issued to him related to
T urama Forest industries. The Managlng Director suggested that there should-
be some authority to take possession of the files MD 1!1 MD 1/2 and MD 2/1.
At that time the Project Lawyer had ‘not read the Organic taw on’ the
ombudsman Commission. He then went through the Act and found that the
Ccommission had wide powers and had the right to take any documents which
in their discretion were related to the inquiry.

4.2.2 Ms. Bibiana Kenatsi Office Manageress to the Managing Director in
giving Evidence on Oath before the Commission on 12 March 1996
said that:-

she knew from the filling index that those files were irrelevant to the inquiry
as they did not contain documents relating to Turama. she pointed that to
the Managing Director who then took the position that the files had nothing
to do with Turama Forest Industries. She mentioned that she did not have
any interest in the investigation. Managing pirector subseguently instructed
her to release the files after numbering the letters. she wanted to remove a
letter from one of the files as that letter was wrongly filed there, but did not
do so as the commission objected to it.
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4.3 Incorporation of Landowner Groups

In terms of Section 57 of the Forestry Act where it is proposed to enter into a Forest
Management Agreement over customary land, the title of the customary owners to
that land shall be vested in a land group or land groups incorporated under Land
Groups Incorporation Act.

4.3.1 Mr_Johnson Mantu acting Divisional Manager Operation National
Forest Services in giving evidence on oath said that:-

. The-role he played -in'qurama_‘Forest Timber permit was in organising the land -
‘groups to be incorporated. ' That was dong in his capacifty as Divisional
Manager for tandowner affairs at that time. He sent his officers to assist the
resource owners to organise themselves into landgroups and to get the
documents signed for the purpose of incorporating the tand groups. Basically
the exercise was firstly to identify who the owners of the fand were and then
to sign the necessary documents which were subsequently handed over to
Lands Department for incorporiting the Land Groups under the Land Groups
Incorporating Act. Why that was important to the Forest Authority was that
under section 57 of the Forest Act the Land Groups have to be incorporated
_for the purpose of entering into a Forest Management Agreement with the -
resource owners.

4.3.2 Mr. Joseph Eadi Supervisor Landowner tiaison Papua New Cuinea
National Forest Authority in giving evidence on oath said that:-

In terms of the Forestry Act for any new timber project in order to acquire
timber rights from the landowners they first have to undertake land aroups
Incorporation. The Land Groups incorporation is basically to identify the
landowners in timber areas in order to incorporate such groups under the
Land groups incorporation Act administered by the Lands Department. Only
incorporated land groups were permitted to sign the Forest management
Agreement in terms of Section 57 of the Forestry Act. There were more than
300 {andowner groups. But when they conducted the patrol, that is visiting
the villages to get the forms signed, between 15th and 29th August 1994,
During this period 250 Land Groups were enrolled. Since that was a wet
monsoon period some fandgroups were left out. They then launched a
subseguent patrol in February/March 1995 to incorporate those who were left
out.
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During the incorporation stage they found that some landowner groups were
supporting Turama Forest Industries and some were supporting Rimbunan
Hijau. They mentioned to the landowners that once the Forest Management
Agreements were signed the resource was to be tendered by advertisement.
Mr. Dambis Kaip supervised the signing of the Forest Management
Agreements.

4.3.3 Ms Ruth Turia, Mahager Acquisition, Papua New Guinea Forest

Authority in giving evidence on oath said that:-

‘Basically the job of the Manager acquisition was to acquire resources from the
. resource-owners. The requirement ‘of, the Forestty, ACt was-that before the .0 0.« -
“'Férest Adithority ‘acquired the right, ‘the Forest. Management Agreement had

to be signed. The landowners have to be first incorporated as landowner
groups under the Land Groups Incorporation Act (Chapter No. 147). Once that

. was done then the Forest Management Agreement could be executed. But
the certlﬂcate of incorporation (ie the certlﬂcate of recognltion} had to be

issued by the Lands Department what thev had to do was to prepare
evervthmg and forward them to the Lands Department to get the certificates
of recognition. The Land Groups incorporation section in the Lands
Department attended to that.

" 4.3.4 Mr. Heriry Wasa Project Officer in the lands Croup incorporation

Division of the Lands Department in g_vmg ewdence on oath said _
that:- ) : : :

Basically the land groups incorporation is to incorporate the landowner
groups in clan lines. They receive application from Landowner groups for
Incorporation which were carefully examined to ensure that they were
completed correctly. They then checked that there was no duplication of
names. The receipt of the application were then gazetted. A copy of the
gazette together with a tetter was sent to Local Government Council, District
Magistrate and the landowner groups. Normally a period of two months was
given to make their objections and if no objections were received the
certificate of incorporation of Land Groups would be issued. The period of
two months was not stipulated in the Act but only a procedural arrangement.
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4.4 Forest Management Agreement.,

Before any forest resource development could take place the Forest Management
Agreements have to be signed between the customary owners and the Forest
Authority. An acquisition is not vaiid and no Forest Management Agreement is valid
uniess it is approved by the Minister in terms of section S6(6i). In the case of
customary land in terms of Section 57(1)a) the title of the customary owners to that
land shall be vested in land groups incorporated under the tand Groups
Incorporation Act. The Board has to consult the customary owners and Provincial
Governments in relation to the intentions of the Board in recommending the
allocation of timber permit over that area according to Section 58 of the Forestry
Act. The Forest Management Agreement shall contain a certificate from the
Provincial Forest Management Committee regarding the authenticity of the
customary land and the willingness of the customary owners to enter into the
agreement as mentioned in Section 58(1) and G of the Act. The Forest Management
Agreements in relation to Turama Blocks L, % and lii- were entered into in
February/March 1995. ' '

4.4.1 Mr. Dike Kari, Divisional Manager Policy and Planning in giving
evidence on oath said that:-

His first dealing with Turama was at the time he actually instructed the
officers to go out and acquire the Forest Management Agreements. He
specifically instructed them to explain the whole procedures to the
landowners and land groups at what ever specific convenient location. After
completing the Forest Management Agreements a report was submitted by
Dambis Kaip in April 1995 to the Management.

There were many questions raised by the Landowners and the Key issue was
Who would get the resources when acquired by the Forest Authority. In the
event that question came up he told them that they should mention to the
landowners that it was not earmarked for developer and the procedure for
selection would be according to the Act. This was clearly indicated in that
Report as the question was raised over and over again.

Turama Biocks [, 11 and 1l was 3 large resource and he should say that it was
one of the largest resources acquired under Forest Management Agreements.
It was the Second Management Agreement that was done after the Marshall
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Lagoon Agreement in Central Province. It covered the area from the Western
Province and extends right up to Purari and so it was a large resource and
covered about 1.5 million hectares including swamps, lakes etc although the
actual production area was less that 300,000 hectares.

in terms of feasibility studies Turama Forest Industries Pty Ltd had produced a
report under TSA (Timber Supply Area). The TSA concept was formulated by
the former General Manager Mr. Smith. His concept was endorsed by the NEC
decision. But when the Government changed and Mr. Andrew Posai was

appointed .as Minister for Forest he decided to rescind that decision by taking -
~ it back to the cabinet and got the TSA concept abolished. But in the case of

Turama area it was advertised as TSA-area N° 5. When it was advertised a
number of companies put in detailed feasibility studies. Although the Forest
Management Agreements were done after Marshall Lagoon in terms of
preparation it was well ahead of other projects. The Turama extension was
given ahead of Marshall Lagoon.:_ The TSA concept was a policy decision for
long term supply of _'Iogs for down stream proce_sSing. The reservation about
down stream processing was the lack of supply or continuity of log supply and
so the General Manager decided that the way to encourage down stream
processing was to amalgamate certain timber areas in a province and call it 2

~ TSA was a policy decision made to encourage down stream processing. Down

stream processing was the processing of whole logs into finished timber
products like sawn timber, plywood, furniture etc... The TSA 5 proposal was
evaluated and it was found that Turama Forest industries Pty Ltd was the most
acceptable proposal but no permit was dgranted under TSA 5. Once the
decision was made to abolish the TSA concept the National Forest Services
decided to acquire Timber Rights from customary owners by means of Forest
Management Agreements. The conhsideration in favour of Turama Forest
industries Pty Ltd was based on two grounds., One was that the company put
in the best proposal with substantial investment and spent a lot of money in
engaging professional engineers to come and work on the proposal. The
second reason was that they were next door to the existing timber area which
is TP 2-12 called Turama Timber Permit. The fact that Turama Forest industries
Pty Ltd had invested large sum of money in the feasibility studies was not
binding on the Forest Authority to consider their proposal. The National
Forest Service thought that since there was somebody who has put in money



73

and is serious about it and in view of the difficulties in operating in that area
due to unfavourable weather conditions and the remoteness they should be
given preference. It was on those grounds that the Board decided that
Turama Forest Industries shouid be given the extension.

During the period of signing the Forest Management Agreements it was found
that some resource owners were supporting Rimbunan Hijau operating in
Urama Gopera Area. Some were supporting Turama Forest Industries Pty Ltd.
He did not know at that time that Turama Forest Industries Pty Ltd would be

selected His ofﬂcers were told that it was.up to the Board ta decide on the -

course of actlon The lmpressmn was given to the resource owners that the
selection would be done Dy advertisement. When the resource owners signed

the Forest Management Agreement they were of the view that the project
would be advertised.

However, at the time the Forest Management Agreements were signed the
certificates of recogmtlon were not issued to the Land groups. As Divisional
Manager he did not ensure that the Certiﬂcates of Recognition were obtained
before the officers went to cobtain the signatures for the Forest Management
Agreement . There was pressure from the General Manager. It was only this
vear {1996) that thev realised that the Forest Management Agreements could

‘not be done W|th0ut the certificates of recognltlon  Verbal instructions were

given bv the General Manager to get the FMAs- done. In the process of getting
the FMAS he was not aware that the Land Groups Incorporation was not in
order. After the FMAs were done Ms Ruth Turia Manager Acquisition said that
the certificates of recognition were not issued. He did not realise that after

the initial gazettal of the appiication the certificates of recognition were not
issued.

4.4.2 Mr. Dambis Kaip Forest Management Agreement Supervisor in
giving evidence on oath said that:

Turama Project was one approved by the previous Government to be
considered as a TSA concept. When the new Government came into power in
september 1994 they did away with the TSA concept. The new Government
considered Turama project as one of the priority projects in 1995. Under the
new Forestry Act the timber rights have to be acquired from the customary
owners by way of Forest Management Agreement. One of the prerequisites
of the Forest Management Agreement is the incorporation of land groups.
That was undertaken in September/October 1994
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In February 1995 the signing of the Forest Management Agreements were
undertaken which were the first set of Forest Management Agreements under
the New Act. In Turamas case there were three blocks. Block | is called
Turama Block 1, Block i is called Kikori 8lock Il and Block (Il is called Baimuru
glock 1. Thus there were three separate Forest Management Agreements that
were signed.

The correct procedure for Forest Management Agreements was that the
incorporation of Land Groups had to be done first and then a certificate has
to be lssued bv the Guif Prowncnal Forest Management Committee. This

o certlflcate has to be given bv the Chairman ‘of the Gulf provincial Forest

Management Committee to the effect that the 1and groups were the rightful
landowners and that they were willing to sign the Forest Management
Agreements. But what actually took place was that the Forest Management
Agreements were signed and they came back. The documents were given to
the proiect fawyer in mid April 1995 and later according to the documents
they found that they were signed by the ‘secretary’ to the Guif Provincial
Forest Management Committee. That was not the correct procedure. They
were told that it was a priority project for the Government which was

_conueved bv Ms. Jean Kekedo through the General Manager to Mr. Dike Kari.

One of the major issues raised by the resource Owners was whether the
project would be advertised. Thev toid them that the prOJect would be
advertised and the developer submitting the best proposal would be selected.
He compiled a report in April 1995 incorporating all these matters which was
submitted to the management and so the management ought to have been
aware of those matters.

4.4.3 Ms. Ruth Turia Manager Acquisition in giving evidence on oath said
that:-

she was appointed as Manager Acquisition in April 1995 and so she was not
directly involved in getting the Forest Management Agreements signed for
Blocks 1, 1l and Il of Turama Forest area. Since then she realised that proper
procedure was not adhered to in obtaining the Forest Management
Agreements. First the land groups have to be incorporated and that was not
done as the certificates of recognitions were not issued. Then before Forest
Management Agreements were signed approval had to be obtained from the
Gulf Provincial Forest Management Committee. That too was not done, but
approval was obtained from the ‘secretary’ after the Forest Management
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Agreements were signed. That too was also improper as the certificate in
terms of section 58(f of the Forestry Act had to be signed by the Chairman of
the Gulf Provincial Forest Management Committee.

4.4.4 Mr Keai Semesse Supervisor Technical Services Southern Region in
giving evidence on oath said that:-

For allocation of resources Land Groups Incorporation has to be done first and
certificates of recognition have to be obtained. Then the Land Groups
incorporation Certificates and the FMA documents are sent to the Provincial

Forest Management Committee for e_nd_orsemgnt:_'_-” Once those werse received. . . . - -

-~ there the docuiments were exdamined by the Committee and certified by the
Chairman. Then those documents were sent to the Forest Authority. The FMA
team was then sent to the field to get the FMAs signed.

4.4.5 Mr Hakiso So-omba Manager Allocation in giving evidence on oath
said that:-

Forest resources development work was undertaken in accordance with the
Nationai Forest Plan. But that plan was not ready. Whether 3 developer is
selected by advertisement or not the Forest Management Agreement has to
-be done first. Itis the allocation section with the assistance of the

Corporate Secretary that normaily submits project papers to the Board for
consideration. 0On the contrary, in the case of Turama extension it was
handled at Generat Manager's level.

-8 NN
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4.5 Timber Supply Area (TSA) Concept

The timber supply area concept is not mentioned in the Forestry Act. (t was a
proposal put forward by the then General Manager Mr. Conrad Smith and approved
as an NEC decision when Honourable Mr Tim Nevifle MP was the Minister for Forests,
when the change of Government took place in 1994 the Honourable Mr. Andrew
Posai new Minister for Forests again took the matter before the NEC and the TSA
concept was abolished.

4.5 3 Mr. Tg[rx Wan:g m[ector Forest Researcn In
' e\udence before the Commission sald that'-

since the former Minister Tim Neville was committed to downstream
processing he came up with the new concept of Timber Supply Area(TSAl. The
country was divided into 25 or 26 TSA regions. The Tur'ama area felt under TSA
5. The Honourable Minister Tim Neville MP in 1993 asked the Timber lndustrv
to send in proposals for TSA 5 area and gave them & months t:me Turama
Forest Industries Pty Ltd submitted its proposal. Urama Gopera a subsidiary of
Rimbunan Hijau too submitted proposals. Turama Forest Industries wanted

.. Blocks 1, 1 and Hll.. in. the timber permit already |ssued to lebunan Huau there__ o
. was a clause Wthh committed Block Il and parts of | and Il. Natxonal Forest .
--Serulce sought Iegal adwce and found that the areas mentloned |n the permlt--l

were with the customary owners. The permit should not have inctuded Block
i and parts of Blocks | and I without acquiring the resources from the
customary owners. What the Minister wanted was to lock up the resources
through TSA so that there would be security for the existing industry and any
potential investor who wanted to come in. TSA concept was nothing but to
lock up the resources.



4.6.1 mMr, Chris Marlow Corporate Secretarx PNGC Forest Authorit_'y in
giving evidence in Oath said that:- _

The Board paper Was submitteg a5 a late paper to the members and te did
not see it Mr. Dolman the former General Manager who attendeg the

Pros and cong of the arguments Hnless g Board member specifically fequested
that it be recorded in the minutesg

4.6.2 wmr. Maurice Coughlan Project Lawyer in giving evidence oh ocath
said that--

to brepare 3 Board Baper in 3 hurry on Turama FOrest Extension as the Gulf
Provincia| Forest Management Committee Made 3 decision in favour of
Turama Foregt Industries pry 1¢q 0N 26 May g5 (Exhibit 7) pe Was informed
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only the day before the Board Meeting scheduled for 30 May 1995, If that was
missed there would be a delay of nearly 2 months before it could be taken up
at the next Board meeting.

in answering a guestion that was put to him by the Commission he admitted
that there was provision in the Act to call for meeting giving 2 weeks notice.

'He did not know what the former Managing Director had in her mind when

she mentioned that the Turama Extension was to be considered as a matter of
urgency. As far as he knew that was the onlv project considered as an

o exten5|on to an exlstlng prcuect_

.._; R A P --'-.’-"" L) -..n,,.‘ T T
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4.7 Turama Forest Industries Pty Ltd.

Turama Forest industries Pty Ltd wac given a Timber Permit in 1988. it was originally
Known as Long Term T rading Pty ttd.

4.7.1 Mr. Keith Dolman in giving evidence on oath on 20.03.96 said that:-

First, they explained the FMAs to the landowners and then the FMAsS were
signed. Then they talked to those parties who were the project developers.
The next thing was that the Gulf Provincial Government and the Gulf Provincial
Forest Management Committee were expected to consider those in their
meetings. He only knew of one meeting which he attended. But there hag
been many Provincial Forest Management Committee meetings on that
matter and at the same time there was a dialogue with various parties. He
could not remember when the earlier two Board Meetings at which Turama
Issue were discuissed. The Board agreed to the project as an extension to TP2-
12 but he could not remember the dates of the Board meetings.

AT the time they acquired the resources they knew who the resource owners
were. Industry was the only one that was not widely consuited on this project
because Pre-nistory indicated that it would go to one particuiar company and
would not be advertised. But that was not a 8oard decision. He could not
remember when the decision to award to the particular company was made.

In 1993 Turama Forest Industry Pty Ltd submitted to the Forest Authority a
Very serious proposal for Veneer and Ply process facility. His understanding to
the background to that was that they were invited by the then Government
presumably by the Forest Minister and the proposal submitted by the
company was a very Serious one. His thinking was in this Turama area
Honourable Tim Neville MP, Minister for Forest wanted to establish a big
processing facility.

He identified an area which was relatively free of other fncumbents and the
only projects in this area were TP2-12 itself and Urama Gopera Project TP2-15.
What the Honourable Tim Neville Minister for Forests did was to divide the
country intc 14 areas each to be brought under 2 TsA. What he was aiming
Wwas to allecate each one tg the big developers like Rimbunan Hijau, Turama,
Littie Player erc..
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Anyhow the TSA concept was rescinded as it became highly controversial. By
then Turama Industries Pty Ltd had submitted a very serious proposal which
would have cost them many, many thousands of kina.

when land groups were incorporated however, the developer was not
mentioned and all that they had to say at that stage was that they came for
incorporation only.

Under the Act the landowners have a minor role and technically it was not
necessary for them to know who the developer would be. The selection of
the devetoper was left to the Board.

When he mentioned that there was extensive consuitation with the National
Covernment what he meant was extensive consultation with Government
agencies like Environment and Conservation Department, Department of
Agricuiture, Prime Minister's Department. Discussions were held with Mr Paul
Barker, Economic Adviser to Prime Minister, Department of Prime Minister and
in the case of Environment and Conservation with Mr. Gai Kula, First Assistant
Secretary.

4.7.2 Mr Goodwill Amos Manager Projects in_giving evidence on oath
said that:-

Turama Forest Industries Pty Ltd have been logging since 1988. In 1992 the
company realised that it would not have enough resources to operate for the
full 20 years and it asked whether the adjoining area called Omati could be
given. Their permit covered by TP2-12 was a TRP ie Timber Rights Purchase
and it was only for production. The company went there only to harvest the
resource. But with the current FMA it was for production and management.

4.7.3 Mr Keai Semesse Supervisor Techhical Services Southern Region in
his evidence on cath said that:-

Turama Forest Industries asked for 10,000 hectares in Omati area but that was
not given as the new Forest Policy was coming in. According to the new
Policy FMAS had to be signhed before allocation.
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ADVERTISEMENT OF PROJECT
=" OF PROJECT

(1) Subject to Subsection {3), after completion of -

{a) a development options study under Section 62; and

{b} pProject guidelines under Section 63, the Board shall
3dvertise the forest development Project and seek
expressions of interest from registered foress industry
participants.

(2} Advertisement under Subsection {1} -

{a) shall be made in Papua New Guinea; and
(B} may be made outside Papua New Guinea; and
{c) shall be done in the manner considered by the Board tikely

to be most effactive; and
{d) shall specify 3 date on or before which project propasais for
timber permits ma y be lodged,

(3} Where g forest development project -
{a} is an extension of an existing approved Operation; and
{b) is consistent with the National Forest Development Program,

the Boarg may consider proposals without advertisement for open

fender under subsection (7). *

4.8.1 Mr Keith Dolman giving evidence on oath said that:-



¥

R

(

(

84

Then it became clear to them that if possible they should work with that
commitment. They struck a barrier. The barrier was the National Forest Plan.
The National Forest Plan was a prerequisite to any development. Unofficially
their lawyers sought advice. what he did was that all these matters were put
to the Board openly. They did not at any stage underwrite, understate or
hide those issues. They put those to the Board with their explanation.

There was every opportunity to promote that as an extension within that area
as it was contiguous to the existing project.

in the absence of the National Forest Plan whether the recommendation was
ultra vires or not was a matter to be decided by the Ombudsman Commission.

There were many things in the Act that were not workable. They found that
it was not possible to give one National Development Program without
Provincial Plans. This was an extension not a new project. They could have
argued that it did not qualify to be subject to the National Forest Plan
because it was an extension. Further how could it be inconsistent when there
was no National Forest Development Program?

Further they didn't have enough time to prepare. Had they missed the
submission at that board meeting, they had to wait for 2 months for the next
board meeting. He agreed that a meeting could have been summoned by
giving 2 weeks notice. They did not consult the project lawyer as they had
other matters to do. There was the Corporate Secretary who could have
looked into that matter. The reason for putting it as an urgent matter was
that it was dragging on for years and not months. He would say there was nc
pressure by anybody to take a decision then and there.

This project had come up in 1988 March before the Nationai Forest Plan. How
could it be inconsistent with the plan which did not exist? He had no
argument with the Commission when the Commission mentioned that if the
plan did not exist then they could not bring that under Section 64(3). He
agreed that Kikori ICAD and LAL ICAD did not fall under Section 64{3). He was
sure that there were other extensions granted under the Forestry Act of 1991
prior to the granting of Turama Extension. He could try to give the names of
such extensions. He agreed that still no National Forest Plan has been
produced.
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Their understanding was that once a resource is acquired that it was their

responsibility to select 3 developer. They didn't believe that they had to
involve the resource owners in that Selection.

He said that the National Forest Service had a particular developer in mind but
until such time as the board actually agreed they acted as if they didn't have a

developer. Under the Forestry Act the resource owners had no right to know
the developer.

Although TP2-12 in 1988 the extension was sought for under the new Act
FMAs were done to allocate resource for Development. Then it should be n
confirmity with the National Forest Plan. The FMAS were not done specifically
for allocating to the resgurces as extension to the existing project. This issue

Was raised by the resources owners and had been denied by the officers who
attended to the FMAS.

4.8.2 Mr. Maurice Coughlan, project lawyer in giving evidence on oath
said that:-

He did not tell the Board that ali legal requirements were met that there was
Nna problem at all to recommend the project. Only thing he knew was about
the project agreement and S0 he could not give a legal certification of the

Paper 3s requested by the Corporate Solicitor. He did not have access to the
Forest Management Agreements.

As regards conditions mentioned in Section 64(3) his view was that it was an
extension to an existing project and it was also contiguous. it was adjoining
an existing area and was neighbouring. Here the extension was by way of
acquisition of provision of more resources to an existing project.

He Cidn't knows why three separate Forest Managements were signed. The
Board considered it as an extension without considering the number of Forest
Manzgement Agreements. He was not aware that FMAS were not ready on the

day that the Board discussed the extension. He knew about it only a month
later

e
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The project guidelines that were taken to Kerema on 26 May 1995 to be signed
by the Guif Provincial Forest Management Committee were partly prepared by
him If the Board wanted to consider the Project as an extension then there
was no necessity to obtain a project guideline to be approved from Kerema in
terms of Section 63 of the Forest act. Ssuch guidelines are required onfy when
the project was advertised under Section 64.

He spoke to the State Solicitor as he just wanted to get some interpretation
regarding National Forest Development Plan but no written opinion was
obtained.

Turama was the only extension considered under the Forest Act of 1991.

Resource Devetopment couid not be considered without the National Forest
plan because it was the National Forest Plan that contains the National Forest
Development Programme.

when it was mentioned at the Board Meeting that all requirements have been
met the Board Members failed to realise that some fundamental mistake had
taken place. He did not specifically say that all legal requirements were met,
but he said that condition of Section 64(3) were met as there was no National
Forest Development Program.

However in the case of the Marshall Lagoon project the Board did not want to
proceed as there was no National Forest Plan.

His view of Section 54 was that physical developmen{ could not take place
without a Nationai Forest Plan.

He could not understand what was in the mind of the former Managing
Director Ms. Jean Kekedo when she mentioned in the last paragraph of her
letter dated 17 March 1995 to Turama Forest industries Pty Ltd that it was not
necessary for the company to respond to the advertisement.

a.8.3 Mr. Chris Marlow Corporate Secretary and Corporate Solicitor in
giving evidence on oath said that:-

In Section 54 deveiopment implied the meaning that they could award a
project but excluding physical development. His bhest view was that a
resource could not be developed unless there was a National Forest Plan in
place. That was his liberal and free interpretation.



development scheme. According to Section 54 the National Forest pian should
be in place even in the case of extension to an existing project. In case of
doubt he would have gone to the State Solicitor in order to obtain his opinion
on those sections.

4.8.4 Mr. Soiat Wiiliam Acting First Secretary Department of Personnel
Management and Nominee representing the Secretary to that
Department in giving evidence on oath said that--

and the resolution wWas passed.

The relevant Papers were not given to the members prior to the meeting but
were given only at the meeting.

The chairperson, the General Manager and the project fawyer spoke on behalf
of the mouon. After Views were expressed by various members that was a
majority decision to grant approval. independent verification of any matters
mentionec by those three people was not possible at that time.

As menticned by the commission, the Board was not well informed as the
documents were given only at the Board meeting. The members should have
been given more time to read the Board paper. The chairperson gave the
Impressior that it Wwas an urgent matter. Since there was a provision in the
Act to cal! for 3 meeting with two weeks notice such a delay would not have
hindered me project in anyway.

The minir-um condition stipuiated in section 64(3) had not been properiy
locked int> 2nd the Board would have been misled on that matter. The
decision x3s mads on the limited information that was provided to the
Board. if rorrect information in terms of legisiative implication and minimum
conditions y=re sXpressly made to the Board then the decision might have
been otnz-vise There was geficiency in the deliberation. The Board
MmeEmMbers snculd have been correctly briefed because members have to
COMply s 1=e lz2gal requirements.
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According to the statement issued by the Honourable Andrew Baing MP,
Minister for Forest the National Forest Plan was not done. That was the
reason why Ms. Jean Kekedo was sacked. However, the Board had voted
unanimously for her retention in office. Those matters appeared in the
newspaper.

4.8.5 Mr. Gaikovina Kula First Assistant Secretary Nature conservation
Division of the Department of Environment and Conservation and
the Board nominee representing the Secretary to that Department

in_giving evidence on oath said that:-

At the Board meetihg Mr. Keith- Dolman explained the Forest Mahagement
agreements shiowing the boundaries of the FMA. The time spent was very
short. Prior notice was not given relating to that matter and hence he could
not consult his Department on the stand that he should take. He therefore,
made a submission on behalf of the Department after the meeting was Over.

one of the functions of the PNG Forest authority was to produce a National
Forest Plan but no plan has been produced sO far. They were told that the
National Forest Plan was in the pipeline.

The Chairperson and the General Manager were pushing the matter regarding
Turama Extension. Dr. Brunton asked why it was not advertised. He too
supported that idea. But they were told that since it was an extension of an
approved project there was no necessity to advertise. They were told by the
Managing Director that NEC and the Minister for Forest were interested in that
matter. Dr. Brunton abstained from voting and mentioned that he would give
his reasons. However, when Dr. Brunton submitted his reasons, a copy of his
reply was not given to him. They were told at the Board meeting that day
that if the motion was not considered it would have to wait for the next
meeting scheduled 2 months hence. But a meeting could have been
summoned by giving 2 weeks notice. The Managing Director conveyed that
there was a lot of poiitical pressure from the Minister. she cried and shed
tears a couple of times and said that the Ninister was getting hard on her.

Wwhen the chairperson introduced the agenda and mentioned that It was an
urgent matter and the Minister was interested in getting the Board to
recommend extension permit. Probably, it was Mr. sinai Brown who asked the
Project Lawyer whether it was in line with the legisiation. The Project tawyer
reptied that there was no problem for the Board to agree to the extension.
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The whole discussion did not exceed 30 minutes. The chairperson openly said
that there was pressure from the Minister.

4.8.6 Mr. lamo ila Secretary of the Department of Environment and
conservation in giving evidence on oath said that:-

He attended only a few Board meetings because of his commitments and
therefore he was sending his nominee Mr. Gai Kula most of the time. Mr Kula
explained what happened at the Board Meeting and nhe expressed his views to
the Board Secretary that it was not done in the proper manner as stipulated
in the Act and why Section 64 of the Act was not consulted before the
resolution was made. He asked in hic letter to the Board Secretary why the
procedure was not followed but he did not get a reply.

According to the advice given by his nominee that Turama extension was not
on the agenda and it was brought up at the last minute after all other agenda
items were discussed. Hijs nominee Mr Gai Kula was caught unaware as he did
not know that this matter would be taken for discussion that day. His
nominee mentioned to him not to allow that to go and so they should write
N about some of the areas they have overlooked when they introduced that
ftem at the Board meeting.

The developer must have the Forest Plan and the Environment Plan. The
Environmental Plan has to be approved by the Honourable Minister for
Environment and Conservation. As far as he knew he had not sighted any plan
and the Honourable Minister has not taken any steps to approve any work to
be done there.

4.8.7 Mr. John Painap former acting Secretary Department of Prime
Minister and presently Secretary Department of Lands in giving
evidence on oath said that:-

The letter dated 6th June 1995 was a letter sent to the former Managing
Director National Forest Service in response to the letter received from the
Director General NI0 as he couid not make a decision. what she was saying in
her reply was that the permit had been awarded and according to her the
Issue has been resolved and decision had been made and whatever that was
reported had no bearing.

;




R

1

(

90

In para 2 of his letter he wanted o know whether it was an extension of total
area that had been approved. If it was a new extension it should be in
compliance with the National Forest Development Programme.

His view In Section 64(3) has been that the two conditions stipulated in that
section must be fulfilled to exempt from advertisement. if one of the
conditions stipulated was not satisfied he believed that it should have been
advertised.

He was not satisfied with the answers given by the former Managing Director
in-her reply. Some of the paragraphs in that letter were persona!l dealing not
with the facts that were stated. It was a superficial reply. What was stated in
the last paragraph was not refated to his function.

4.8.8 Mr. Terry Warra Director Forest Research Institute in giving
evidence on oath said that:-

The General Manager sought internal legal advice and decided to go under
section 64(3). The submission was made to the Board a bit hastily without
adequate notice.

The National Forest Plan was not there. After that project went through they
realised that the National Forest Development Programme was not there. The
General Manager was handling that project himself. It was the General
Manager who was pushing the proposai. They decided that no further project
be considered without the Nationai Forest Pian.

In the case of Marshall Lagoon the TRP (Timber Rights Permit) expired. The
Forest Management Agreements were done for that area and they went
ahead and advertised. They then realised that the Nationa! Forest Plan was
not there yet. They were not doing the correct thing and they decided to
speed up the National Forest Pian and the Provincial Forest Plan. The project
has not been allocated yet.

4.8.9 Mr. Kanawi Pouru acting General Manager Forest Authority in_his
evidence on oath said that:- :

His reading and understanding of the Board's option was that the Act aitows
resources to be allocated. The way he looked at it was that there were 2
options. One was to advertise. The other was to allocate without
advertisement.
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'f there was an operator on the ground and additional resources dare acquired
within the vicinity, then ft was in the national interest that the operator was
going to meet the national interest then the Board could exercise the option
not to advertise and allocate the resource to the operator on the site.

They had a Nationai Forest Policy and the National Forest Development
Programme was 3 part of the policy and that was his answer to the question
whether extension could be given under Section 64(3) of the Act.

4.8.10 Mr. Andrew Tagamasau Acting Divisional Manager

o OQePatiogs and former Regional Manager Southern Region in

giving evidence on oath said that:-

He was the Regional Manager Southern Region from October 1993 till he was
recently promoted as acting Divisional Manager Operations.

A certificate had to be given by the Gulf Provincial Committee before the
FMAs were signed. FMAs were not submitted to the Gulf Pravincial Forest
Management Committee when it had its first meeting on 26 May 1996. The
certificate referred to earlier had to be signed by the chairman of the
committee. There is only a 'minute secretary’ to the Gulf Provincial Forest
Management Committee.

But the General Manager Instructed him to sign the certificate as secretary to
the Gulf Provincial Forest Management Committee and 5S¢ he signed it
accordingty. This was done in Port Moresby after the meeting of 26 May 1996.
It was the General Manager who was exerting pdressure on him. Rimbunan
Hijau was tryving for this Project and the General Manager felt that the
company had adequate resources and so wanted the Turama Extension
finatised earty to cut out RiImMbunan Hijau.

The certificate stated that the lzndowners were willing to sign the agreement
but no evidence was produced o that effect. The only thing that was put to
the Committee was the explanation of the project.

The landowner groups were not represented at the Provincia! Forest
Management Committee Mmeeting. The document that was signed by the Gulf
Provinciat Forest Management Committee was something that was drafted in
the General Manager's Office zngd brought to Kerema for the committee
members to sign. what was stated in that document was not factually
correct. The statement made ‘n paragraph 7 of the minutes that tke Guif
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Provincial Forest Management Committee had been given the opportunity by
all parties to negotiate the proposal was incorrect. In fact, there was no
project proposal put forward before the Committee. The statement in the
minutes of the committee advising the National Forest Board that the
pProposal submitted by the Turama Forest Industries Pty Ltd had the full
support of the Gulf Provincial Forest Management Committee was also
tncorrect as that minute was also prepared by the General Manager and
brought to Kerema to be signed by the Committee members.

As regards the certificate under Section 58(f) he presumed that the FMA
document was cleared by the Project Lawyer and so they merely wanted his
signature. There was pressure from the General Manager who was co-
ordinating all those things. The General Manager gave him a telephone call
and told him that he had to sign the certificate. 50 he signed the certificate
which was brought to his office at Port Moresby as secretary to the
Committee although he was not the secretary. The correct procedure is that
the certificate should have been signed by the Chairman Gulf Provincial Forest
Management Commitiee before the FMAS were undertaken.
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CHAPTER 5 - COMMENTS IN RESPONSE TO
THE PRELIMINARY REPORT

5. 1 Despatch of Prt=3lu'mr|ar\4r R _p_ort.

pursuant to Section 17(4) of the Organic Law on the Ombudsman commission copies
of the reports were sent to the following persons:-

Hon. Titus Philemon MP Then Minister for Forests

Mr Guao Zurenuoc Chairman, National Forest Authority and Managing
' Director, National Forest Service

Ms Jean Kekedo, OBE Then Chairman, National Forest Authority and
Managing Director, National Forest Service

Mr Keith Doleman Then General Manager, Nationa! Forest Service

Mr Albert K Mitala ' Acting chairman of the Gulf Provincial Forest
Management Committee.

Mr Dike Kari Divisional Manager Policy & Planning, National

Forest Service
Mr Andrew Tagamasau Divisional Manager Operations, National Forest

service
Mr Maurice Caughlan Project Lawyer, Nationat Forest Service
Ms Bibiana Kenatsi National Forest Service

5.2 Response to the Preliminary Report

Al persons to whom the Preliminary Reports were sent responded with their
comments. Ms Jean Kekedo in addition to her written reply requested the
commission to grant her an opportunity to give oral evidence. The request was
granted. Mr Maurice Caughian was also granted further gpportunity to give oral
evidence in relation to certain adverse comments made against him by Ms lJean
Kekedo OBE.



5.2.1 Hon. Titus Philemon Mp

Hon. Titus Philemon MP mentioned that the matter raised in the letter sent by
the Commission appeared to be of a technical nature and required no
comments from him. His only remark was that his sole involvement was to

sign the permit, which he did on the recommendation of the National Forest
Board at that time.

5.2.2 Mr Guao Zurenuoc - Chairman & Managing Director National Forest
Authority

Mfr Zurenuoc mentioned that he was not the Managing Director of the Forest
Services or Chairman of the Forest Authority at the time the matters raised in
the report were made. As a result he would not properly comment on the
matter of which he had no personnal knowiedge of and would not gither
agree or disagree with the Commission’s preliminary findings. Any final

recommendations made by the Commission, wherever possible, would be
implemented.

5.2.3 Ms_Jean Kekedo the then Chairman National Forest Authority &
Managing Director of National Forest service.

(@) Ms Jean Kekedo mentioned that she trusted Mr Dolerman’s advice as he
was appointed to iead the Warld Bank Team under NFCAP project prior
Lo being appointed as General Manager and felt that if any body knew
the rules he would. When Mr Doleman and Mr Caughlan said that the
Turama Project could start, she was happy that the Government's policy
0N downstream processing could become a reality. She did not ask her
staff to make the Turama Project a priority. The then General Manager
and the Projects Lawver said that they could start the project as it was
not a new project but an extension. Her reply was that as long as it
confirmed with the Act it was alright. The project lawyer mentioned
that all legal areas had been sorted out and that he received advice
irom the State Solicitor to the effect that he was correct. Perhaps, the
only mistake she made was trusting her lawyer. She should have asked
for a written advice from the State Solicitor.  Sometimes, heads of
arganisations have so much to do they must rely on their professional
staff for advice and trust them enough not to mislead them. In this
7ase she just did that.
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Preliminary Finding 5.2.1: - That the National Forest Plan has not
been produced during the tenure of office of the former
chairperson Ms. Jean Kekedo OBE Managing Director:

The Preliminary Findings was correct. The Hon Tim Neville
advised that the National Forest Plan should be abaolisned by
making an amendment to the Act.

Preliminary Finding 5.2.2: - That the extension of TP2-12 appears
to have been recommended to the Board without ensuring that
the conditions stipulated under Section 64(3) of the Forestry Act

-were strictly complie_d with:

she refied on her professional managers and the Divisional
Managers. The advice given to her by the General Manager and
the Praject Lawyer was that Section 643} of the Forestry Act
was applicable as the Project was an extension of an existing
approved operation. The Project Lawyer and the General
Manager assured her that everything was alright and that as
there was no National Forest Development Program in place
then it could not be said that the forest development project
was inconsistent with the National Forest Deveiopment
Program.,

In giving oral evidence before the commission she said that what annoyed her
most was that MF Caughlan was not speaking the truth. He told her that
everything was in order and that he was confident that there was no legal
problem. if Mr Caughlan insisted on the legai point then Mr Keith Doleman
would have stopped further action on the project.

Prefiminary Finding 5.2.3: - That Ms Jean Kekedo OBE Managing
Director has not been taking a consistent stand on the
interpretation of section 64 of the Act:

she adopted a consistent stand. initially the then Minister for
Forests wanted to amend the Act and replace it with many new
provisions such as atandoning of a National Forest Plan. The
former Minister Neviile then gave an undertaking to Turama
Forest Industries Pry Ltd. After that with a change In
Government the TSA concept was abandoned by the National
Executive Council. Sne was then persuaded by the General
manager and the Project Lawyer that an avenue existed to get
the project off the ground because it was in extension of an
existing approved project.  She had been consistent in her
approach to given circumstances. it had been the
circumstances and not ter consistency of approach which had changed.
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Preliminary Finding 5.2.4: - That nothing relating to National
Forest Plan was mentioned in PNG Forest Authority Annuai Reports
of 199% and 1994:

The 1993 Report clearly stated that the Board only met for the
first time in February 1993. The 1994 Report highlights include
reviews to projects which was a part of the development of a
National Forest Pian.

Preliminary Finding 5.2.14: - That Ms. Jean Kekedo OSE Managing
Dir_ector appears to have made an. improper suggestion in her

letter dated 17th March 1995 to Turama Forest Industries Pty Ltd

that it was not necessary for them to respond to the
advertisement;

Turama had aiready carried out feasibility studies which were
given to the Authority. Had the project been advertised
Turama’s Proposal wouid still have been evaluated with others.
She did not accept that her suggestion was improper. Her
Ceneral Manager and the Project Lawyer both advised her that
Turama Forest Industries Pty Ltd need not jodge a Further
croposal If advertising was carried out.

Preliminary Finding 5.2.15: - That the reason given to the Board for
presenting the Turama Extension isstie as,an urgent one for
consideration at the Board Meeting of 30 May 1996 was not
convincing.

The members with e exception of Mr Brunton were quite
rappy to deal with trc Board Paper even after Mr Brunton said
he wanted time to -ead ali attachments. The paper was
c-epared by the Genszral Manager and the Project Lawvyer who
B2th stated very positvely to the Board that ad legal and other
$°2ps had been taker: She did net see why, when the country
¥ias gong through z :zvere economic <risis any delays in the
C "oject should be allcs=d,
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Preliminary Finding 5.2.16:- That Ms. Jean Kekedo OBE Managing
Director appears to have acted in an unprofessional manner when
she failed to circulate the reply of Mr. Brunton to the Members of
the Board or to table it at the next Board Meeting.

The letters were prepared by the Corporate Secretary and given
to her to sign. She specificalty recalled requesting that Mr
grunton's reply be attached and sent with the reply. I giving
oral evidence before the Commission Ms. Kekedo stated that
she gave specific instructions to her assistant Ms. Bibiana to
attach Brunton 3 replv to the !etters that were sent out

Preliminary Finding 5.2.18: - That the statement that the FMA
Project relating to Turama Kikori Baimuru area is contiguous as
stated in Ms. Jean Kekedo OBE Managing Director's letter dated
13.6.95 to the Minister appears to be incorrect.

The letter was prepared by her General Manager and she was
assured that it was in order far her to sign. She accepted the
advice of her professional officer.

Prefiminary Finding 5.2.19: - That Ms Jean Kekedo OBE Managing
Director appears to have failed to take into consideration the
National Goals and Directive principles number four on natural
resources and environment.

she did not accept that finding. She acted in good faith on the
advice given by the General Manager and the Project Lawyer.

Preliminary Finding 5.2.22: - That Ms Jean Kekedo OBE former
Managing Director, National Forest Service appears to have been
wrong in her interpretation of Section 64(3) when she stated to
certain landowner companies that when the resource area is an
extension of an existing approved operation or project the Board
may consider proposals without advertisement for open tender.

Her letters to landowners were prepared by the ceneral
mManager. She must respect and accept his professional advice.
For her as administrator, to reject papers or documents
prepared by her professionals who were experts in fields which
she was not expert would have placed her in a position of going
against professional advice. That could amount to professional
misconduct or negligence.
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)] Preliminary Finding 5.2.23- - That Ms Jean Kekedo OBE Managing
Director appears to have made an improper suggestion to the
Ombudsman Commission in her letter dated 2 October 1905

That finding was wrong - This interpretation by the Ombudsman
Commission was unfair angd unreasonable. She never suggested
and certainly would not ever suggest that an investigation
could not or should Aot take place. What she said was that a
courtesy at the feast should have been shown before summons
were issued.

5.2.4 Mr. Keith Doteman the then General Manager, National Forest
Service, B

{a) Re evidence given on 20.3.96.

The Project was the first to be developed under the new Forest
ACt and by the new National Forest Service Authority. It was also
the first significant resource opened for development in three
' years. few couid doubt their reality then of being in the front
_ - line of one of the most controversial and difficuit resource
’ management positions in Papua New Guinea. The pressure from
g the resource owners. local and central Government, provincial
| and national politicians, local and international NGO's and others
were varied unrelenting and intense. The National Forest Service
then led by jean Kekedo tried very hard to walk the middie line
through a targely uncnarted Forest Act, which as it turned out

was in several instances guite unworkable.

The reason they supported the project was simply that they felt
it was very necessary -9 demonstrate that the new Forest Act
and its proteges. the =orest Authority, was workable and could
provide a sense of baiznce, propriety and satisfaction to most

g stakeholders. That oroject stood out for its positive
obportunities and it poavides the highest level of benefits to
these source owners. i~ g firmly structured on a sustainable cut

basis. He absolutely rep.diated the suggestions in many parts of
the report to the effert nat they (or he) deliberately misied the
Commission.  If these are mistakes then those were made
unknowingly and certair. not with a shadow of ill intent.
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As regards Section 4.8.1 of the Preliminary Report the quibbling
over timing of the report is highly misleading. The reality again
was that this project had spanned years and not months. While
one could have a special meeting in two weeks there are limits
as to how many of those were acceptable to a Board and they
nad had several by then. More to the point is that the Board
had addressed to Turama issue several times. Here and in
several other sections the Commission laments on the tack of a
Forest Plan. Jean Kekedo herself and others tried very hard to
appease that requirement of the act, but they were beaten at
the post. 1t was simply not possible to prepare that plan with
any sincerity or vaiue because in PNG the State did not own the
resource.

As regards Section 5.2.8 and 5.2.10 he was at a loss to unhderstand
the suggestion in the report that he pressurised, bullied or
coerced Mr Tagamasau to sign the PFMC certificate. That was
absolute fabrication. He certainly did put pressure on
Tagamasau as secretary to the PFMC Committee to get the
committee to sit and deliberate on that issue. He understood
that the chairman signed the certificate on the advice and
support of the committee. He would not have accepted the
certificate as valid if he had known that Tagamasau signed it.

As regards Section 5.2.17 he genuineiy believed that it was not
the first extension. A great many projects were extended, at
least in time limits, and he thought that there were new areas
added in some cases. However, if he was wrong then so be if.
He strongly refuted the suggestion that he deliberately misled
the Board.

5.2.5 Mr Albert Milala acting Chairman of the Gulf Provincial Forest
Management Committee.

As regard the preliminary finding 5.2.9 of the Preliminary Report, he
had been imptied to have acted negligently during the course of his
duties as chairman of the Gulf Provincial Forestry Management
committee. He strongly refuted that allegation of negligence.
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Section 28(3) of the Forestry Act to the very best of his knowledge was
never abused during his course of duties as acting chairman of PFMC. it
was a general knowiedge and backed up by all documents that the
project had ail blessings of both the resource owners and the company
responsible. Further to that it was equally the prerogative of the said
company in ensuring that certain rResource owners were present for
that meeting. Al necessary preparations for the first ever PFMC
meeting were all organised by Forest Authorities in Port Moresby. All
deliberations were entertained from documents made available to his
committee by the Forest Authority. He concluded that he was never
manipulated nor bribed in the course of his duties.
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CHAPTER 6 - FINDINGS

The Cmbudsman Commission makes the following Findings:-

6.1 That there_is a loophole in the Forest Act.

The Forestry Act states in sections 65 to 73 how a developer is to be selected only
when a project is advertised in terms of section 64¢). in terms of section 64(3)
proposals may be considered without resorting to open tender, when conditions
stipulated in 64(34a) and 643)}b) are satisfied but the Act does not state how a
developer is thereafter to be selected for the issue of a timber permit.

6.2 That the National Forest Plan shouid be in place before any
Forest Development work is undertaken.

Section 54 states:-

"Forest Resources shall only be developed in accordance with the Nationai
Forest Plan.”

The words ‘shall and 'only' are the significant words in this section. The
question to be dealt with here is whether this section is mandatory or
directory. If it is mandatory the strict compliance is necessary, failure to
comply invalidates everthing that follows. To determine the issue it is
essential to examine the inter related sections and determine the
consequences that are to follow if the condition stated in Section 54 are not
fulfiled. The relevant sections are Sections 6, 7, 47 & 143.

In terms of Section 6 one of the objectives of the Authority being the Mmanagement,
development and protection of the Nation's forest resources and envircnment in
such a way as to conserve and renew them as an asset for succeeding generations
section 7 which deals with the function of the authority states that one of the
functions of the authority is to prepare and review the National Forest Plan and
recommend it to the National Executive Council for approval. This leads to the
inference that the objective to conservation and renew the Nation's forest resources
and environment as stated in Section 6, is to be achieved by having a Nationhal Forest
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Plan. ‘Section 47 states inter alia, the ingredients that are to be found in the National
Forest Plan one of which being the National Forest Development Programme which
IS a condition mentioned in Section 64(3) if aliocation is to be made without
advertisement.

Section 147 permits the Board to extend saved permits etc..
it states: -

“The Board may until;

al The National Forest Plan has been drawn up under Section 47, or
1] 21st December 1993,

whichever shall happens first, not withstanding the provisions of this act:-

{c) Extend in terms of any permit a licence saved by Section 137, or
id) grant a timber authority,

for a period not exceeding one vear in 3 form approved by the Board ”

According to this section if the Authority has not prepared the National Forest Plan
by 31st December then the authority has no power to grant a timber authority. The
Sections 87 to 30 deal with the matters relating to Timber Authority. The timber
authority relates to project area when the annual harvest does not exceed 5000 cubic
metres.

Matters relating to timber permits are dealt with in sections 73 to 86 but these relate
to project devetopments when Projects are advertised in terms of Section 64{1). ASs

— mentioned earlier no development work shall take place without the National Forest

Plan,

summarising what has been dealt within the earlier paragraphs it follows thar if a
National Forest Plan is not in place then:

(a} objective stated in sec £ 1) cannot be achieved; ard

() The Authority would ha. = failed to carry out its function mentioned in
section 2(Mh): and

Q The authority has no pcower to issue timber authority after December
1993 and

{(d) The authority has no pcwer to undertake any Forest Development by
Issutng Timber Permit afrer advertising the projec:: and
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ic The authority has no power to consider any extension of a project
under section 64(3) as the Forest Development Progrmme is an item
that is to be found in the Nationat Forest Plan.

Thus as far as the Forest Development work is concerned the authority comes to a
virtual stand still without the National Forest Plan. The inter reiated sections earlier
discussed lead to the conclusion that it is mandatory to have the National Forest Plan
in place.
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6.5 That the Project paper submitted to the Board by the
National Forest Service failed to give an impartial account of

all_relevant facts for the Board to reach an unbiased
decision.

It has been mentioned in the Board paper on Turama that the matter has come to
the Board on several previous occasions and that the Board

Members ware fuflly
aware of the issues.

On examining the Board Papers it was found that only on two
previous occasions that the ‘matter regarding Turama area came before the Board.
The first instance was in 1934 to issue a letter of con

solation to Turama Forest
industries

(Pty) Ltd as the Concept relating to Timber Supply Area (TSA) was
abandoned when the change of Government took piace in September 1994. The
second occasion on which the Turama Area came before the Board was to
the Forest Management Agreements (FMA} to be undertaken in that area.
noted that the first time that Turama Area matter was brought before th
consider the issuance of a Timber Permit was on 30th May 1995

authorise
it is to be
e Board to

According to Section 7ihie) it is the function of the authority to select operators
which in terms of Section 9 is carried out by the National Forest Board. In order for
the National Forest Board to carry out its functions and objectives effectively all
relevant matters relating to a particular subject should be placed before the Board.
In the case of Turama Forest area the paper prepared by the Project Lawyer and
endorsed by the General Manager and Managing Director had the following defects:-

Q) That the recommendation of Turama Forest tndustries Pty Ltd as the

Developer to be considered under section 64(3) of the Act without
giving full facts was improper.

in terms of Section 6413} of the Act If a project is an extension to an
existing operation then the project could be considered withour an
advertisement  Examination of relevant files maintained in the National
Forest Service revealed that there were other operators who were
2qually quaiified ang had expressed interest in developing Turama,
KiKori. Baimuru areas. One of them was Gopera Investment which has
staked its claim for the srea stating that the area was covered in the
2Xisting contract. The former Managing Director took the view that
UCh a claim was invalid in terms of the new Act as no FMAS were done
“Or the areas claimed. Since it was the Board that has to make the
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selection these matters too ought to have been brought to the notice
of the Board for the Board to deliberate and arrive at a3 proper
decision. On the contrary, Turama Forest Industries Pty Ltd has been
recommended to the Board as the appropriate developer.

That the forest development project is an extension of an existing
operation is not true.

Turama Forest industries Pty Ltd was awarded permit No. TP2-12 in
1988. The current project was considered as an extension of TP2-12.
The word extension is not defined in the act. The Managing Director
has used the word “contiguous” in place of “"extension® in various
correspondence. Meaning of contiguous as given in Longsman
Dictionary is -

“touching, next (to), having common boarder: eg. England is the only
country contiguous to/with Wales.”

Extension means:
"The art of extending or condition of being extended*.

The forest project is an extension of an approved operation may mean
that the existing boundary of the approved operation is extended so as
to enclose the new forest project area with new boundaries. In this
case examination of the map of the area reveals that the three areas
for which Forest Management Agreements were done are separate
areas having no common border with the existing area covered by
{imber permit TP2-12.

The project iawyer has not elaborated on this concept in his project
paper. 1n his further reply to section 17i4) rebort he mentioned that in
the Turama contract they were dealing with the notional extension of
an existing approved operation. The boundary was dependent upon
the area to which extension was designate namely the three FMA's. He
believed that the stand taken by the Commission was unduly
restrictive. He made reference to Placer Holdings Pty Ltd PNG (1982)
PNGLR16, 18 but did not elaborate on this case as to its relevance to
section 64(3) of the Forest Act. The case cited referred to an extension
of time and not to an extension of area and so is irrelevant to this case,
A restrictive meaning has to be applied to the word ‘extension’ to
prevent any abuse by the National Forest Service as well as the National
Forest Adlhority. Normally, there will be some operator who will be
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operating in an area and if liberal interpretation is taken any sych
Operator can stake his claim for any area in terms of Section 64(3) even
though the new area May not have a common border with the existing
area. That would nullify the general method of selection by
advertisement as stated in Section 6411} of the Act.

We wish to cite the following from the Judgement Of Lord Denning in
General Electric Co Ltd v Price Commission 119751 1 CR 1 at 12 which was
quoted by Amet J in Re Gegeyo V Minister of Lands & Physical Planning
(19871 PNGLR 331 at 335.

"Parfiament often entrusts the decision of a matter to a
specified person or body, without providing for any appeal.
it may be a judicial decision, or a quasi judicial decision, or
an administrative decision. Sometintes Parliament says its
decision is to be final. At other times it says nothing about
it. In alt these cases the courts will not themselves take
the ptace of the body to whom Parliament has entrusted
the decision. The courts will not themselves embark on a
rehearing of the matter, But nevertheless, the courts will,
if called upon, act in a supervisory capacity. They will see
that the decision making body acts fairty. The courts will
ensure that the body acts in accordance with the law __. ¥
the decision-making body is influenced by censiderations
whith ought not to influence it, or fails to take into
account matters which it ought to take into account, the
court will interfere. If the decision making body comes to
its decision on no evidence or comes to an unreasonahie
finding - so unreasonable that a reasonable person would
not have come to it - then again the courts wiil interfere__
And, of course, if the body acts in bad faith or for an
ulterior object, which is nat authorised by law, its decision
will be set aside. In exercising these powers, the courts
will take into account any reasons which the body may give
far its decisions. If jt gives no reasons - in a case when it
May reasonably be expected to do s0, the courts may infer
that it had no good reason for reaching its conclusion, and
act accordingly.”

| g
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The Commission finds that the National Forest Authority has been relying only on an
in house interpretation of Section 64(3) and had not made any attempt to obtain a
written opinion on this section from the State Solicitor or from a reputed Legal Firm.
The reasons given for considering the project under section 64(3) do not appear to
be convincing at all. A reason must be based upon some logic, some rational
premise, some objective reality, some honest basis and it cannot be entirely
subjective. The persons who were mainly responsible for this lapse appeared to the
former Managing Director Ms. Jeah Kekedo the former Generai Manager Mr. Keith
Doiman and the Project Lawyer Mr. Maurice Coughlan.
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6.4 That Ms Jean Kekedo OBE the former Managing Director has

not been taking a consistent stand on the interpretation of

section 64 of the Act.

The fact that Ms Jean Kekedo OBE the former Managing Director has not been taking
the consistent stand on the interpretation of section 64 of the Act is seen from the

following:-

Q)

(ol

(Cl

On 3rd January 1995 she sent a letter to Goeheae Landowner
company outlining the procedures for Timber ‘Permit wherein
she said:-

“The Guif Provincial Government to recognise the potential
of the Upper Purari timber area and have it listed in it's
Provincial Forest Plan as required under Section 54 of the
Forestry (Amended) Act 1991.

The National Forest Board shall then advertise the resource
area to seek expressions of interest from registered forest
industry participants as required under Section 64 of the
Forestry (Amended) Act 1997, However, where the resource
area is an extension of an existing approved operation or
project the Board may consider proposals  without
advertisement for open tender.” (Para 2.1}

On 13th February 1995 she mentioned in her letter to Turama
Forest industries Pty Ltd that a project dgreement would be
drafted in consultation with TFl and landowners and that woulld
form the basis for negotiating TFI's procurement of the said
FMAS tPara 2.11)

On 17th March 1295 she informed the Turama Forest Industries
Ptv _td that not withstanding any commitments made by the
farmer Minister for Forests through TSA process this office has
eer obliged to go through formal attocation process by virtue
of B2ing deiugec by alternative claims on that resource. Their
siratzgy would be to advertise the proposal according to agreed
guicelines. They hoped to lodge that advertisement by Friday
24th march 1995 and to allow one month for response.  Only
regisiered Forest 'ndustry participants need apply. (Para 2.12;
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On 15th April 95 Ms Jean Kekedo informed Andrew Posai Minister

for Forests thus:-

"..You will appreciate that whilst the TSA concept has been
abandoned, certain and in this instance, significant,
commitments were made by the prew'ous governmnef with
respect to allocation of resource in the vicinity now
described by the three FMAs. On the basis of this
development both East Kikori and TFl have an historical
claim on these forests. Hekiko js to my knowledge a new

| player and: is without any earfier government’ implication as’

regards commitments to future resource. The point of
reminding you of these is to firmiy establish the reality of a
substantial cost claim against the State should we get it
wrong. In the case of TFl, who were invited to undertake a
very expensive feasibility study we may expect this claim to
be measured in the 10°s of millions, hence our caution.

| must reiterate that our staff have in no respect made any
decisions on allocation and the signing of FMAs was firmly
undertaken on the basis of assignation of rights to the State
and not to any given developer. | must defend this position
as regards your accusation that our staff have behaved
improperly. To the contrary it would have been wrong and
illegal for our staff to have then engaged in
discussions/negotiations on a developer. This responsibility
is firmly assigned to the PFMC:™ (Para 2.17)

In her letter dated 3rd May 1995 she informed Hekiko Landowners thus:-

“The purpose of signing the Forest Management Agreement
(FMA) in the area is not for any particular company
{including your intended developer) but rather to advertise
and to select the best developer that can offer the best for
the landowners rather than just any one that appears first at
the "front doar”. This is the Authority’s position as required
under the Forestry Act.

The Authority is not recommending Turama Forest
industries {TFl) as the sole devefoper of the resource. But
rather to advertise the resource as mentioned above and
select the best company. TFl may be one of the contenders
for the development of that resource.” (Para 2.19)
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6.6 That the Forest Management Agreement did not contain a
proper certificate from the Provincial Forest Management
committee as stipulated under Section 58(f).

section 58(f) of the Forestry Act stipulates that a Forest Management Agreement shall
contain a certificate from the Provincial Forest Management Committee to the effect
that it is satisfied as to -

{i) the authenticity of the tenure of the customary land alleged by

(

the persons or land group or groups claiming to be customary
“owners; and - S R

(i) the willingness of those customary owners to enter into the
agreement.

The Guif Provincial Forest Management Committee had its inaugural meeting on 26th
May 1995 at which the committee passed a resolution recommending Turama Forest
industries Pty Ltd as developer for Turama, Kikori, Baimuru areas. According to the
evidence given by Mr Andrew Tagamasau, 4 member of the committee, the issue
relating to the certificate was not taken up for discussion.

The senior officials of the National Forest service should have been aware that the
certificate from the PFMC was a requirement that has to pe fulfilled in terms of the
Act.

6.7 That the Chairman of the Guif pProvincial Forest Management
committee failed to observe the condition stated in section
28(3) of the Forestry Act.

In terms of section 28(3) where a PFMC is deliberating in respect of a particuatar
forest resource, the owners of that resource shall be represented at the meeting of
the Provincial Forest Management Committee by two of their number selected by
them who shall be entitle to take part in the deliberation but shall not be entitied tc
vote. This requirement was not observed by the Provincial Forest Management
Commitiee.

The explanation of Mr Albert K. Milala Chairman of the PEMC that it was equally the
prerogative of the said company in ensuring that certain resource Owners were
present for that meeting is unacceptable to the commission, It was the duty of the
GUIf Provincial Forest Committee to have ensured that this condition was satisfied.
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6.8 That the Former General Manager acted in an improper
manner when he allegedly directed the Manager Southern
Region of the National Forest Service Mr. Andrew Tagamasau

to sign the relevant FMA certificate as Secretary to the
Conmmittee.

The certificate under Section 58(h has to be given by the Guif Provincial Committee
before the FMAs were signed. The issue relating to the certificate was not taken up
at the inaugural meeting of Gulf Provincial Forest ‘Management Committee.
- However, - the General ‘Manager in order to- give the impression that the legal
requirements have been met had directed Mr. Tagamasau in an improper manner to
sign the certificate as secretary to the committee whereas the certificate had to be
signed by the Chairman. Mr Tagamasau Manager Southern Region admitted on oath
that he was never appointed as the Secretary to Gulf Provincial Forest Management
Committee. There was no secretary to the GPFMC but only a ‘minute secretary’ who
Is the Forest Manager, Gulf Province. Evidence has been led to show that General
Manager was interested in the project and he was personally directing most of the
matters relating to Timber Permit for Turama Forest Industries Pty Ltd. Mr.
Tagamasau mentioned that he signed the Certificate as secretary to the Guif

Provincial Forest Management Committee as there was pressure from the former
General Manager.

6.9 That Mr. Andrew Tagamasau former Manager Southern
Region of the National Forest Service acted in an improper
and irreqular manner when he signed the certificate under

Section 58(f} as the ‘Secretary’ of the Gulf Provincial
Manhagement Committee. '

Mr. Andrew Tagamasau was not the secretary to the Gulf Provincial Forest
Management Committee and he admitted in oath that he was not elected as the
secretary 1o the Committee and that the matiter was nol discussed at the Committee

Meeting. By signing the certificate t.r Tagamasau acted in a improper and irreguiar
manner,
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6.10 That Keith Dolman former General Manager misled the
Ombudsman Commission when he mentioned on oath that

there were other extensions earlier approved under the
Forestry Act 1991.

In giving evidence on oath Keith Dolman mentioned that he was sure that there
were other extensions granted under the Forestry Act 1991 prior to the Turama
Extension. He agreed to give the names of such extensions {para 4.8.1) but without
giving that information he left Papua New Guinea after resigning his post (para 2.41).

The information 'giveh by Keith Doiman is in contradiction of what was stated in the
Board paper which reads as follows:-

"D. Legal implication

This is the first permit to be forwarded for consideration since
implementation of the new Act three years ago. It will be a landmark

as the first permit under 1991 {egisfation and forestry guideline.”
{para 2.23)

Mr Maurice Coughlan, project fawyer in giving evidence on Oath said that as far as he

knew that was the only project considered as an extension to an existing project.
{Para 4.6.2)

Thus Mr Keith Dolman dppears to have given misleading information to the
Ombudsman Commission when giving evidence under oath.

6.11 That Mr Maurice Coughlan the Project Lawyer failed to act
with due care and diligence when he expressed his legal
opinion on the extension of TP2-12 under section 64(3).

The Project lawyer said that he was asked to prepare the Board submission by the
General Manager after he returned from Kerema after attending the Guif Provincial
Forest Management Committee meeting. He was requested to prepare the paper on
Turama extension only on 29th May 1895 The Project Lawver mentioned that most
of the material mentioned in the paper was prepared by the General Manager
himself before he proceeded to Kerema and the material was in the computer. He
merely added to that material certain paragraphs on legal issues. He came to know

that the project was to be considered as an extension under Section 64(3) only on
that day.
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The Ombudsman Commission finds that the Project Lawver could Not have fully
considered the legal aspects of the issue thoroughly on the same day and expressed
his opinion. The project lawyer did not obtain any written opinion on the relevant
Sections from the state Solicitor. The paper did not contain adequate details to
enabie the Board members to properly consider the issues and to come to a decision
a5 regards the legal Implications. The Paper merely said that it was the first permit

their operation is Clearly an extension of an “existing approved operation- - This
statement js ot as “clear” as stated to be. In the circumstance we find that the
Board was not been fully appraised and only bare minimum details have been
disclosed to the Board Lo arrive at a decision.

Chris Marlow Corporate Secretary wanted Maurice Coughlan to give the certificate to
the effect that all legal requirements to recommend the issue of timber permit has
been met. gut Maurice Coughfan was not prepared to do so.

Thus Mr Maurice Coughian, the Project Ltawvyer, has acted in a negligent manner in
discharging his official duties.

6.12 That the Timber Permit issued in terms of Section 73 by the

Honourable Minister for Forests is without any leaal basis.

&) The power granted to the Minister in terms of section 72(1) to issue a
ttmber permit to a devetoper on the recommendation of the Board
apply only to project Proposals received in terms of section 66 of the
ACt in response to an advertisement under section 64. As sections 67
to 72 do not apply to proposals considered under section 64{3) the
issue of timber permit in terms of section 72(1) of the Act by the
Honourable Minister for Forests ig without any iegal basis.




e
—_
14}

|

CHAPTER 7 - OPINION

The Ombudsman Commission is of the opinion that:-

(a)

(e}

)

The timber permit No. TP2-12A issued by the then acting Minister for
Forest Honourable Titus Philemon to Turama Forest Industries Pty Ltd
was improper and has no legal backing.

The officials of the National Forest Service had from the very inception
of the whole exercise already made up their minds in favour of Turama
Forest Industries Pty Ltd and were merely going through the
procedures to give an impression that the requirements of the
Forestry Act were complied with. When they finaily decided to select
Turama Forest Industries Pty Ltd in terms of section 64(3) of the Act

they hurriedly submitted the Policy Paper to the National Forest Board
on 30th May 1995,

There are reasons to believe that there was political interference which
led the National Forest Board to make a hasty recommendation to the
then acting Minister for Forest Honourabte Titus Philemon to the issue
of the Permit to Turama Forest Industries Pty Ltd.
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CHAPTER 8 - RECOMMENDATION
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8.3

8.4

The Commission after considering the comments received in response to the

Preliminary Report and the available facts makes the following
recommendations.

i) That action be taken by the National Forest Authority to produce a

National Forest Plan. No new projects be undertaken until the plan is in
place.
(i) Suitable amendment be brought to the Forest Act to accommaodate

the issue of Timber Permit when operator is selected in terms of
Section 64(2) of the Act,

Appropriate disciplinary  action be taken against the Project tawver Mr.
Maurtce Caughlan for his faiiure to provide proper legal advice to the National

Forest Board on matters that lead to the issue of Timber Permit No.2-12A to
Turama rForest industries {(Pty} Ltd.

That proper procedures be formuiated to ensure that the Project Lawver is
held responsible to ensure that al| legal reguirements under various provisions
of the ACr are compiied with before he makes his recommendations to the
Managing Director and the National Forest Authority.

That Administrative Instructions be Issued (0 ensure that Divisional Heads
comply with relevant provisions of the Act in carrying out their duties and be
held responsible for failure to observe them.
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CHAPTER 9 - CONCLUSION

In accordance with Section 22(3) of the Organic Law on the Ombusman Commission,
we request the Managing Director and Chairman of the National Forest Authority to
notify this Commission within three (3) weeks of the receipt of this report as to the
steps he proposes to take to give effect to the above recommendations.

pated the /4™  day of August 1997
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SIMON G. PENTANU
CHIEF OMBUDSMAN

NINCHIB TETANG
OMBUDSMAN



